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Today’s Presentation

 Employer Pay or Play Requirements

 New Full-Time Employee Guidance

 Fees Imposed Under the Patient Protection and Affordable Care Act

 Essential Health Benefits

 Wellness Programs

 Questions
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EMPLOYER PAY OR PLAY 
REQUIREMENTS
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Employer Pay or Play

 Beginning January 1, 2014, 
applicable large employers must 
provide affordable, minimum value, 
“minimum essential coverage” or pay 
a penalty if

 Any full-time employee obtains 
coverage through an exchange and

 Is eligible for a premium tax credit or 
cost-sharing reduction

 Proposed regulations and Q&As 
issued



5

Applicable Large Employers

 All members of a controlled 
group are aggregated

 Determined on a calendar year 
basis, based on employees 
working in the prior calendar 
year
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Applicable Large Employers

 General rule:

 Determine the number of full-time employees (including seasonal 
workers) for each calendar month

 Determine the number of full-time equivalents (including seasonal 
workers) for each calendar month

 Add together the number of hours worked by all non-full-time employees in 
a calendar month and divide by 120 (retain the fraction)

 Add the results and divide by 12

 Disregard fractions
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Penalties

 Monthly penalty amount:

 Failure to offer minimum essential coverage:  1/12 of $2,000 per full-
time employee (first 30 employees are excluded)

 Offering coverage that is not affordable or does not provide minimum 
value:  1/12 of $3,000 per employee who obtains exchange coverage 
and is eligible for tax credit or reduced cost sharing

 Excludes new employees during the first three months of coverage and new 
variable hour or seasonal employees before their initial stability period

 Penalty is capped so that it will never be larger than the penalty for failure to 
offer coverage

 The $2,000 and $3,000 amounts will be adjusted in future years

 The penalty applies separately to each member of the controlled 
group
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Failure-to-Offer Penalty

 Penalty applies if:

 A full-time employee obtains coverage through an exchange and is 
eligible for a premium tax credit or cost-sharing reduction; and

 The employer fails to offer coverage to at least 95% (or 5, if greater) of 
its full-time employees

 An offer of coverage to an employee must include an offer of coverage to 
his dependents

 “Dependents” are “children” who have not yet attained age 26

 “Children” are birth children, step-children, adopted children, children placed for adoption 
and eligible foster children

 Spouses are not considered “dependents” for this purpose and need not be offered 
coverage
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Failure-to-Offer Penalty

 The coverage offered must be “minimum essential coverage”

 Future regulations are expected to further define this term

 An employer is treated as failing to offer coverage for a month if it 
fails to offer coverage on any day in that month

 Exception for terminated employees and employees who fail to pay 
required premiums

 An employer is treated as failing to offer coverage for a plan year if 
an employee does not have an effective opportunity to enroll or 
decline to enroll at least once during the plan year

 For controlled group members, the 30-employee exemption is 
allocated ratably among the members based on the number of full-
time employees employed by the member
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Unaffordable/Minimum Value Penalty

 Penalty applies if:

 A full-time employee obtains coverage through an exchange and is 
eligible for a premium tax credit or cost-sharing reduction; and

 The employer offers minimum essential coverage to at least 95% (or 5, 
if greater) of its full-time employees and their dependents, but:

 The coverage is not affordable; or

 The coverage does not provide minimum value
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Affordability Safe Harbor

 Proposed regulations offer three safe harbor methods to determine 
whether coverage will be “affordable” for purposes of the employer 
“pay or play” penalty.

 In order to use these safe harbors, the employer must offer the 
employee and his children the opportunity to enroll in minimum 
essential coverage under an employer-sponsored plan.

 Under each safe harbor, the employee’s cost for the employee-only 
tier of the employer’s lowest cost coverage option that provides 
minimum value may not exceed 9.5% of a specific amount.

 May use different safe harbors for different reasonable categories of 
employees
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Affordability Safe Harbor

 W-2 wages safe harbor

 Use wages reported in Box 1 of Form W-2

 Determined after the end of the year

 Required contribution amount must remain a consistent amount or 
percentage of Form W-2 wages during the calendar year

 If coverage is not offered for the full calendar year:

 Divide the number of months coverage is offered by the number of months 
of employment

 Count partial months as full months

 Multiply the result by W-2 wages
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Affordability Safe Harbor

 Rate of pay safe harbor

 For hourly employees:  Use the employee’s rate of pay, multiplied by 
130 hours

 For salaried employees:  Use the employee’s monthly rate of pay

 Employers may use any reasonable method for converting payroll periods to 
monthly salary.

 This safe harbor is available only if the employee’s rate of pay is not 
reduced during the calendar year.

 If rate increases, use rate of pay as of the first day of the coverage 
period (which should be the lowest hourly rate for the calendar year)
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Affordability Safe Harbor

 Federal poverty line (FPL) safe harbor

 Use 100% of the FPL, divided by 12

 Use the FPL for:

 An individual

 The state in which the employee is employed

 The most recently published guidelines as of the first day of the plan year.
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Minimum Value

 The plan’s share of the total allowed costs of benefits provided 
under the plan must be at least 60 percent

 Additional guidance is expected

 Proposed HHS regulations provide three options for determining 
whether coverage provides minimum value

 Government-provided calculator

 Design-based checklist

 Actuarial certification (only if the plan cannot use the other two options)

 Contributions to HSAs and HRAs will likely be included
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Employer Pay or Play
Employee is eligible for tax credit Employer is liable for penalty

Applies to employees with household income of 100%-
400% of the federal poverty level

Applies to all full-time employees
(At least one full-time employee must obtain a policy 

through the exchange and be eligible for the tax credit)

Employee is not eligible for minimum essential 
coverage 

OR
Employee is eligible for minimum essential coverage 
and the portion the employee must pay for self-only 
coverage is more than 9.5% of household income

OR 
Employee is eligible for minimum essential coverage 

that does not provide minimum value

Coverage is not offered to at least 95% of full-
time employees and their children           

OR
Employee premium for employee-only tier of 

lowest cost minimum value plan exceeds 9.5% 
of the employee’s W-2 wages, rate of pay or 

the federal poverty level

OR
The plan does not provide minimum value

Employee, spouse or dependent enrolls in an exchange Employee enrolls in an exchange
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Employers Contributing to Union Plans

 IRS has requested comments on how the penalties would apply to 
employers who do not offer coverage to a full-time employee who is 
eligible for a multiemployer union plan

 Until further guidance is issued, failure to offer coverage to a full-
time employee will not trigger a penalty if

 The employer is required to make a contribution to the union plan with 
respect to the full-time employee pursuant to a collective bargaining 
agreement

 Coverage under the union plan is offered to the full-time employee and 
the employee’s children and 

 The coverage offered under the union plan is affordable and provides 
minimum value

 Can use hourly wage rate to determine affordability
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Transition Rules for Fiscal Year Plans

 Employer pay-or-play mandate generally applies for calendar 
months beginning with January 1, 2014

 Transition relief applies to employers with non-calendar year plans 
that operated on a fiscal year as of December 27, 2012
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DEFINITION OF FULL-TIME 
EMPLOYEE
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Definition of Full-Time Employee

 Applicable to:

 Determine employer size for purposes of the employer mandate

 Non-full-time employees are included in calculation as FTEs 

 Determine who must be offered coverage

 Calculate the employer mandate penalty

 Determine who must be automatically enrolled

 PPACA defines “full-time employee” as an employee employed on 
average at least 30 hours per week   
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Definition of Full-Time Employee

 Safe harbor available for determining who must be offered coverage 
and how to calculate the penalty

 Employers may establish “measurement periods” and “stability 
periods”

 If an employee averages 30 hours per week (or 130 hours per month) 
over the course of the “measurement period”

 The employee will be considered a full-time employee for the length of 
the “stability period”
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Definition of Full-Time Employee

 Different periods apply for ongoing employees vs. new-hires

 “Ongoing employees” – employees that have been employed for a full 
standard measurement period

 “New-hires” – employees that have not been employed for a full 
standard measurement period

 “Standard” periods – periods applicable to ongoing employees

 “Initial” periods – periods applicable to new-hires
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Ongoing Employees

Measurement Admin Stability

I 
Oct. 15

I
Oct. 14/
Oct. 15

I
Dec. 31/
Jan. 1

I 
Dec. 31

Measurement StabilityAdminMeasurement

I 
Oct. 15

I
Oct. 14/      
Oct. 15

I 
Dec. 31

I
Dec. 31/
Jan. 1
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New-Hires

 If an employee is reasonably expected to work on average 30 hours 
per week, the employee is a full-time employee  

 Based on the facts and circumstances on the employee’s hire date

 IRS is continuing to consider whether particular factors should be taken 
into account

 Otherwise, use the initial measurement period to determine whether 
the employee is a full-time employee for the initial stability period
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New-Hires – 12 Month Measurement Period

Measurement Admin Stability

I 
Feb. 10

I
Feb. 9/
Feb. 10

I
Mar. 31/
Apr. 1

I 
Mar. 31

Measurement StabilityAdminMeasurement

I 
Oct. 15

I
Oct. 14/      
Oct. 15

I 
Dec. 31

I
Dec. 31/
Jan. 1
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Change in Status

 Applies to new hires who are variable hour employees or seasonal 
workers

 If the employee's employment status changes to full-time during the initial 
measurement period, the employee must be treated as full-time by the 
earlier of:

 The end of the fourth month after the change in status; or

 If the employee averages at least 30 hours per week during the initial 
measurement period, the first day of the initial stability period
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Special Considerations

 Rehired employees or employees returning from an unpaid leave of 
absence

 Employer may treat rehired/returning employee as a new employee if:

 No hours of service were credited for a period of at least 26 weeks; or

 Both of the following are true:

 No hours of service were credited for a particular period; and 

 The applicable period is longer than the immediately preceding period of 
employment

 The applicable period must be measured in weeks and cannot be shorter than 4 weeks
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Special Considerations

 Rehired employees or employees returning from an unpaid leave of 
absence (cont.)

 If treated as a continuing employee:

 The employee returns to the same status as if there had been no absence

 The employer will be treated as having offered coverage to a returning full-
time employee if coverage is offered as of the first day he is credited with an 
hour of service

 Special rules apply to educational organizations

 Hours must be credited for any period of “special unpaid leave”

 FMLA leave

 USERRA leave

 Leave for jury duty
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Special Considerations

 Rehired employees or employees returning from an unpaid leave of 
absence (cont.)

 The employer must determine the average hours of service credited to the 
employee per week of the measurement period (excluding the special 
unpaid leave period)

 Any reasonable method may be used to determine the average if consistently 
applied

 The employer may choose one of the following crediting options:

 Credit the employee with the average weekly rate for each week of the 
measurement period

 Credit hours for the special unpaid leave period using the average weekly rate
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Special Considerations

 Rehired employees or employees returning from an unpaid leave of 
absence (cont.)

 Example:  

 Employee’s hire date:  January 1, 2004

 Employee’s termination date:  April 1, 2015

 Employee’s rehire date:  September 1, 2015

 The employee is treated as a continuing employee because:

 The period of absence is less than 26 weeks; and

 The period of absence is shorter that the immediately preceding period of 
employment
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Special Considerations

 Rehired employees or employees returning from an unpaid leave of 
absence (cont.)

 Example (cont.)

 As of September 1, 2015, the employee resumes the status he had on April 
1, 2015

 For purposes of the measurement period, the employee is credited with 
zero hours from April 1, 2015 to September 1, 2015
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Hours to Count

 Hours of service include

 Hours for which an employee is paid or 
entitled to payment for actual work; and

 Hours for which an employee is paid or 
entitled to payment for vacation, holiday, 
illness, incapacity (including disability), 
layoff, jury duty, military duty or leave of 
absence

 Proposed regulations do not limit the number 
of hours that may be credited

 Include all hours to be credited with all members of the controlled 
group
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Hours to Count

 Hours of service exclude hours for which the employee receives 
foreign source income

 Generally excludes all hours worked outside the United States

 IRS is still considering how to count/adjust hours for adjunct 
professors and employees for whom hours are limited by law 
(such as for pilots)

 Until guidance is issued, employers should use a reasonable method 
for crediting hours
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FEES UNDER PPACA
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PCORI / Transitional Reinsurance Contribution

 Fees imposed under the Patient Protection and Affordable Care Act

 PCORI fee – To fund comparative effectiveness research

 Transitional reinsurance contribution – To prevent destabilization of 
individual insurance market

 Both fees apply to average covered lives under a group health plan

 Rules for determining fees are similar

 Plan sponsors need to:

 Determine which plans are covered

 Count covered lives

 Prepare to report and pay for fees
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PCORI / Transitional Reinsurance Contribution

PCORI Fee Transitional Reinsurance Contribution
General Information

Final Treasury regulations Proposed HHS regulations

Annual Annual

2012-2018

(For plan years ending on or after October 1, 2012 and 
before October 1, 2019)

2014-2016

Based on plan year Based on calendar year

$1 per covered life for 2012

$2 per covered life for 2013

$2+ per covered life for 2014-2018

Amount to be determined, but estimated to be $63 per 
covered life for 2014

Amounts in future years will be smaller

Paid by July 31 on Form 720 for the plan year ending in 
the previous calendar year

Provide count of covered lives by November 15; HHS 
notifies plan of contribution amount by December 15; 
TPA must pay within 30 days of receiving notice 
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Reinsurance Contributions
PCORI Fee Transitional Reinsurance 

Contribution
Included/Excluded Benefits

Excludes HIPAA-excepted benefits Excludes HIPAA-excepted benefits

Excludes EAP/disease management/wellness 
programs that do not provide significant 
benefits in the nature of medical care or 
treatments

Excludes EAP/disease management/wellness 
programs that do not provide major medical 
coverage

Excludes FSAs that are HIPAA-excepted 
benefits Excludes all FSAs

Includes HRAs (unless they are HIPAA-excepted 
benefits), but may be combined with other self-
insured plans

Excludes HRAs if they are HIPAA-excepted 
benefits or if they are integrated with a group 
medical plan

Applies to retiree coverage Applies to retiree coverage, but not to any 
person for whom Medicare is the primary payer

Applies to COBRA coverage COBRA coverage is not addressed in the guidance
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PCORI / Transitional Reinsurance Contribution

PCORI Fee Transitional Reinsurance Contribution
Double-Counting Rules

All self-insured plans on same plan year may be 
counted as one plan

Multiple self-insured plans must be treated as a 
single self-insured group health plan if they 
collectively provide major medical coverage

HIPAA-excepted benefits and prescription drug 
coverage need not be aggregated (covered lives 
would not be counted because these benefits do 
not provide major medical coverage)

There is no additional reporting required for 
multiple plans counted as one plan

Multiple plans treated as a single self-insured 
group health plan must report average number of 
covered lives, counting method used and names 
of the multiple plans being treated as a single 
group health plan
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PCORI / Transitional Reinsurance Contribution

 Example

 Employer offers the following health care coverages

 Self-insured medical

 Integrated HRA

 Insured dental

 Insured vision

 FSA (employee contributions only)

 EAP (up to 3 phone sessions with trained counselor)
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PCORI / Transitional Reinsurance Contribution

 Example

 Employer offers the following health care coverages

 Self-insured medical   Included

 Integrated HRA          Not counted*

 Insured dental            Excluded

 Insured vision             Excluded

 FSA (employee contributions only) Excluded

 EAP (up to 3 phone sessions with trained counselor) Excluded

*HRA is included for PCORI fee, but the double-counting rule applies

*HRA is excluded for the transitional reinsurance contribution
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PCORI / Transitional Reinsurance Contribution

 General description of methods for counting covered lives (PCORI 
fee)

Actual count method Total covered lives on each day of the plan year
Number of days in the plan year

Snapshot method Total covered lives on one or more of the same dates of each quarter
Number of dates used

Snapshot factor method (Total covered employees in self-only coverage + [total covered employees 
in other coverage x 2.35]) on one or more of the same dates of each quarter

Number of dates used

Form 5500 method Number of participants reported on the Form 5500 as of the first day of the 
plan year 

+ 
Number of participants reported on the Form 5500 as of the last day of the 

plan year
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PCORI / Transitional Reinsurance Contribution
PCORI Fee Transitional Reinsurance Contribution
Method of Counting Lives  (counts and counting methods need not be the same for each fee)

Actual Count Actual Count, using first nine months of the 
calendar year

Snapshot Method (including factor method)

Dates in second, third and fourth quarters must be 
within three days of the dates in the first quarter

Snapshot Method (including factor method), using 
first three quarters of the calendar year

Dates in second and third quarters must be within one 
week of the dates in the first quarter

5500 Method, only if 5500 is filed by July 31

Use Form 5500 for year of contribution

5500 Method, only if not aggregating plans

Can use most recently filed Form 5500

May use different method each year, but all plans 
reported on a Form 720 must use the same method Each plan can use a different method each year

Lives that are covered solely under fully insured 
options can be disregarded 

Plans that include insured options must use either the 
Actual Count or Snapshot Method
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ESSENTIAL HEALTH 
BENEFITS
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Essential Health Benefits

 Proposed regulations address the scope of benefits:

 That must be offered under a non-grandfathered individual or small 
group market insurance policy beginning in 2014

 That must be offered under an exchange health plan

 Still no guidance to confirm how to apply the annual/lifetime dollar 
limits

 Proposed regulations indicate that the following services may not be 
included as essential health benefits in a state benchmark plan

 Routine non-pediatric dental services

 Routine non-pediatric eye exam services

 Long-term/custodial nursing home care benefits
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WELLNESS PROGRAMS
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Wellness Programs

 Proposed regulations

 Extend reward threshold

 For grandfathered and non-grandfathered plans

 To 30% or to 50% for programs designed to prevent or reduce tobacco use

 Example:

Employer provides a $150 premium discount for non-smokers and a $100 
premium discount for individuals with a BMI under 30

The total reward ($150 + $100) may not exceed 50% of the total cost of coverage

The non-tobacco reward ($100) may not exceed 30% of the total cost of 
coverage
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Wellness Programs

 Proposed regulations (cont.)

 Impose requirements on certain reasonable alternatives

 Educational programs

 Plan must make the program available

 Employee cannot be forced to pay for the program

 Diet program

 Plan must pay the membership fee

 Employee can be required to pay for the cost of food

 Compliance with physician’s recommendation

 If the recommendation of the plan’s physician is not medically appropriate for the 
employee, the reasonable alternative must accommodate the recommendations of 
the employee’s personal physician
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Wellness Programs

 Proposed regulations (cont.)

 Require reasonable alternatives for employees who do not meet a 
standard relating to a measurement, test or screening

 Reasonable alternative must be offered even if it is not medically 
inadvisable or unreasonably difficult due to a medical condition to meet or 
attempt to meet the standard

 Example:  Employer offers a $100 premium discount for individuals with a 
BMI under 30

Individuals with a BMI of 30 or higher must be offered a reasonable 
alternative, such as:

 Walking program (but may need alternative)

 Following diet/exercise recommendations of a plan-appointed provider

 Following medication/testing recommendations of own provider
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Wellness Programs

 Proposed regulations (cont.)

 Limit the plan’s ability to require verification 

 Liberalize language for notifying employees about reasonable 
alternatives

Your health plan is committed to helping you achieve your best health status. 
Rewards for participating in a wellness program are available to all employees. If 
you think you might be unable to meet a standard for a reward under this wellness 
program, you might qualify for an opportunity to earn the same reward by different 
means. Contact us at [insert contact information] and we will work with you to find a 
wellness program with the same reward that is right for you in light of your health 
status.
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Wellness Programs

Your health plan wants to help you take charge of your health. Rewards are available to 
all employees who participate in our Cholesterol Awareness Wellness Program. If your 
cholesterol count is under 200, you will receive the reward. If not, you will still have an 
opportunity to qualify for the reward. We will work with you to find a Health Smart 
program that is right for you.

Fitness is Easy! Start Walking! Your health plan cares about your health. If you are 
overweight, our Start Walking program will help you lose weight and feel better. We will 
help you enroll. (If your doctor says that walking isn't right for you, that's okay too. We 
will develop a wellness program that is.)
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Questions?


