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t h e scoop
Enabling Portability for Small 401(k) Accounts
As people in the United States have become more mobile with their jobs, they increasingly are leaving small bal-
ances in their 401(k) accounts. This not only can affect participants’ retirement security but also makes plan spon-
sors more vulnerable to class action lawsuits, writes Spencer Williams, the founder, president and chief executive 
officer of Retirement Clearinghouse. In his article “Want to Avoid Legal Jeopardy? Adopt Solutions That Enable 
Portability for Small Accounts,” Williams contends that a potential solution is auto-portability, which is a standard-
ized and automated movement of a plan participant’s 401(k) balance from a former employer’s plan to an active 
account with their current employer.

The article highlights the following statistics from the Employee Benefit Research Institute (EBRI)/Investment Com-
pany Institute (ICI) database related to cashouts and small account balances among 401(k) participants.

Growth in small 
account balances

Cashout rates are higher among the following groups

Amount of retirement savings lost annually 
largely due to premature 401(k) cashouts: 

Premature cashouts

Black 
workers

$92 billion
41% of 401(k) plan participants had 
less than $10,000 in their 401(k) accounts.

Number of active 
401(k) accounts with 
less than $15,000

Overall, 40%
of job-changing 
participants cash out
their account balances 
within one year of 
switching employers.

63%

Hispanic 
workers

57%

Workers earning 
between $20,000 and 

$30,000 annually

50%

Workers ages 
20 to 29

44%

2005 2015

23.5
million

31.6
million



second quarter 2021 benefits quarterly 3

F o r t u n e  5 0 0 
B e n e f i t  Tr e n d s

Want to Avoid Legal 
Jeopardy? Adopt Solutions 
That Enable Portability for 
Small Accounts
by Spencer Williams | Retirement Clearinghouse

COVID-19 has caused a great 
deal of disruption and change in 
our national life. Lockdowns, 

social distancing, videoconferencing, 
work-from-home arrangements, and 
widespread unemployment and fur-
loughing have given Americans more 
time at home to focus on what they 
previously overlooked or took for 
granted. Among the proverbial roses 
that Americans now have the time to 
smell are 401(k) plan fees—And, as a 
result, many more class action lawsuits 
from plan participants have been filed 
this year. 

According to a November 2020 re-
search report by Bloomberg Law, 401(k) 
fee class action lawsuit filings were on 
track to see a fivefold year-over-year in-
crease in 2020, with more than 60 law-

A T  A  G L A N C E

• The Pension Protection Act of 2006 had the unintended effect of increasing the num-
ber of small 401(k) accounts and, in turn, class action lawsuits related to these ac-
counts. 

• Plan sponsors, providers and recordkeepers can take proactive measures to introduce 
portability services into their plans and thereby mitigate their future fiduciary liability. 
At the same time, they can help participants increase their retirement savings.

• Americans are becoming more mobile than ever with regard to employment, which 
has led to smaller savings in employer 401(k) plans. When participants switch jobs, 
the process of taking their small account balances with them to their new employer’s 
plan is complicated, time-consuming and expensive.

• Voluntary and automatic cashouts of 401(k) savings are even worse. Approximately 
40% of job-changing participants cash out within a year of switching employers, lead-
ing to an estimated loss of $92 billion in retirement savings every year—losses that 
can be particularly pronounced for economically vulnerable participants.

• One potential solution with bipartisan support is auto-portability—the routine, stan-
dardized and automated movement of a retirement plan participant’s 401(k) savings 
account from their former employer’s plan to an active account in their current em-
ployer’s plan.
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suits filed in the first eight months of 
the year, compared with about 20 filed 
in 2019. On January 3, 2021, Groom 
Law Group published an article noting 
that just over 200 new ERISA class ac-
tion lawsuits were filed in 2020.1 That is 
an all-time high and represents an 80% 
increase over the number of ERISA class 
action filings in 2019 and more than 
double the number filed in 2018.2 

While 401(k)-fee lawsuits under-
standably make headlines, much less 
attention is paid to the underlying 
reasons why 401(k) plan sponsors and 
providers have left themselves open 
to such litigation. This article explores 
how plan sponsors, providers and re-
cordkeepers can take proactive mea-
sures to introduce portability services 
into their plans and thereby mitigate 
their future fiduciary liability. 

The Root of the Problem: Too Many 
Small Accounts Left Behind 

The old saying “The road to hell is 
paved with good intentions” could ap-
ply to certain provisions of the Pension 
Protection Act of 2006. This legislation, 
designed to increase retirement savings 
for more Americans, enabled employ-
ers to automatically enroll new employ-
ees in their defined contribution plans.

Despite the positive benefits that ac-
crued to plan participants, the Pension 
Protection Act also had an unintended 
consequence. Although it allowed new 
employees to be automatically enrolled 
in their employers’ 401(k) plans, the 
legislation did not include measures to 
make it easier for participants to move 
their savings to new employers’ 401(k) 
plans when they switch jobs. At a time 

when the American workforce was be-
coming more mobile than ever before, 
this led to a surge in small 401(k) ac-
counts. 

The Employee Benefit Research In-
stitute (EBRI) announced in August 
2017 that, at year-end 2015, 41.3% of 
plan participants in the EBRI/Invest-
ment Company Institute (ICI) 401(k) 
database had less than $10,000 in 
401(k) savings accounts. This was the 
highest percentage of participants with 
below-$10,000 401(k) account balances 
in the database since year-end 2008, 
during the financial crisis. 

Furthermore, according to the 
EBRI/ICI 401(k) database and the U.S. 
Department of Labor Private Pension 
Plan database, the number of active 
participant accounts with less than 
$15,000 rose from 23.5 million in 2005 
to 31.6 million in 2015. This 34.5% 
jump represents an increase of 735,841 
small 401(k) accounts, on average, per 
year in that decade. 

With EBRI estimating that the av-
erage American worker will hold at 
least seven jobs during a 40-year work-
ing life, it is no wonder that automatic 
enrollment led to a spike in small ac-
counts. And the problem is, when 
participants switch jobs, the process 
of taking their small account balances 
with them to their new employer’s plan 
is complicated, time-consuming and 
expensive. In its 2015 study on the be-
haviors of the mobile workforce, Bos-
ton Research Technologies reported 
that, on average, it takes a participant 
between five and six weeks, from be-
ginning to end, to roll their 401(k) sav-
ings from their former employer’s plan 

to their new employer’s plan. But 27% 
of participants polled in the study said 
it took them longer—more than two 
months—to complete a roll-in.3 

The Boston Research Technolo-
gies study also found that participants 
expected that a roll-in would take up 
to 19 hours of their personal time, on 
average. About 36% of participants val-
ued that personal time at between $100 
and $500, and 8% valued it from $1,000 
to $5,000.

Given how difficult and costly it 
is for participants to take their small 
401(k) account balances with them at 
the point of changing jobs, it is no won-
der that the 401(k) plan system is over-
loaded with small accounts. Even if the 
participants holding those accounts are 
no longer employed at the company, 
they are still participants in the 401(k) 
plan, and their accounts have to be ap-
propriately managed as such. In addi-
tion, participants still have to pay fees 
on those accounts. 

While these circumstances hurt par-
ticipants and sponsors, they could be 
benefiting their plan service providers 
because many recordkeepers include a 
per account charge in their fee sched-
ules. Therefore, the proliferation of 
small accounts can generate incremen-
tal revenue for such providers. 

On top of that, plan services become 
more cost-effective when sponsors 
clear small accounts by automatically 
rolling terminated participant balances 
of less than $5,000 into safe harbor in-
dividual retirement accounts (IRAs) 
(which sponsors are permitted to do 
under the Economic Growth and Tax 
Relief Reconciliation Act of 2001). 
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Since safe harbor IRAs are only permitted to invest in 
principal-protected products like money market funds, 
many safe harbor IRAs have generated between 0.1% and 
0.5% in annual interest, amounts which are lower than their 
fees. In fact, according to publicly available product informa-
tion, some of these vehicles charge $50 or higher in annual 
administration fees—much greater than twice the interest 
earned on the average $1,600 account balance with a yield 
of 1%. 

We have witnessed historically low interest rates over the 
past decade and, according to guidance issued by the Federal 
Reserve, we will continue to have them for the foreseeable 
future. The combination of low returns and high fees can de-
plete participants’ retirement savings over the long term. 

Voluntary and Automatic Cashouts Are Worse
Leaving 401(k) accounts behind is often the easiest op-

tion for participants as they change jobs and, although it’s 
not the ideal solution, at least the assets stay tax-sheltered 
and incubating in the U.S. retirement system. However, the 
lack of seamless plan-to-plan portability also leaves small ac-
counts open to being prematurely cashed out—and cashing 
out 401(k) savings can seriously harm participants’ retire-
ment prospects.

EBRI estimates that our nation’s retirement system loses 
$92 billion in savings every year, largely as a result of prema-
ture 401(k) cashouts. In addition to incurring taxes and pen-
alties, participants who cash out also forfeit the savings that 
their account balances would have accrued had they remained 
incubated in the system. According to recently published re-
search from Alight Solutions, a provider of human capital and 
business solutions to 185 defined contribution plan sponsors 
serving nearly five million employees, a hypothetical 24-year-
old who cashes out a $3,000 401(k) balance would lose 5%, or 
$23,000, of their total accumulated projected savings at age 67 
(assuming the participant was earning a $25,000 annual salary 
and the account grew by 2% per annum).4 

In addition, the Center for Retirement Research at Boston 
College found that 401(k) cashouts reduce a participant’s to-
tal retirement savings by 25%, on average.5 

Despite the serious damage that premature cashouts can 
inflict on their retirement savings, too many participants 

cash out within a year of changing jobs because they aren’t 
aware of the repercussions, and they don’t have an easy way 
to transfer their savings to their new employers’ plans. 

According to EBRI, approximately 40% of job-changing 
participants cash out within a year of switching employers. 
And employee groups that tend to be the most economically 
vulnerable participants are also the most prone to cashing 
out. Sixty-three percent of Black workers and 57% of His-
panic participants cash out within a year of changing jobs, 
along with 50% of workers earning $20,000 to $30,000. The 
youngest members of the workforce are also more likely to 
cash out after switching employers, with EBRI estimating 
that 44% of participants between ages 20 and 29 do so within 
a year of changing jobs.

In addition, plan sponsors open themselves up to fidu-
ciary liability if they automatically cash out small accounts 
with less than $1,000, which they are permitted to do under 
the Economic Growth and Tax Relief Reconciliation Act of 
2001. This can be a dangerous practice because if a terminat-
ed participant whose balance is automatically cashed out has 
moved to a new home since leaving employment and never 
contacted their plan recordkeeper with their new mailing ad-
dress, then the participant likely won’t receive the check for 
their under-$1,000 savings. 

Given the large number of small accounts, the mobility 
of today’s workforce and the U.S. Census Bureau’s estimate 
that one out of six Americans moves every year, automatic 
cashouts have too high a likelihood of causing too many par-
ticipants to lose hard-earned retirement savings. 

Fortunately, there is a solution that enables plan sponsors 
and providers to eliminate the need for automatic cashouts 
and automatic rollovers—while reducing voluntary cashouts. 

Auto-Portability—A Bipartisan Solution to the 
Problem of Small Accounts

The private sector has come up with solutions to resolve 
the U.S. retirement system’s problem of too many small 
401(k) accounts that can’t easily be moved—auto-portability, 
which is the routine, standardized and automated movement 
of a retirement plan participant’s 401(k) savings account 
from their former employer’s plan to an active account in 
their current employer’s plan.6 
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Auto-portability is powered by locate technology and a 
match algorithm, which work together to locate and iden-
tify lost and missing participants and then begin the process 
of transporting their small account balances into active ac-
counts in the plans of their current employers. 

This year’s presidential election reminded us that we live 
in politically polarizing times. But even when our country is 
strongly divided, auto-portability enjoys approval from both 
Democrats and Republicans. Thanks in part to bipartisan 
support in both houses of Congress, the U.S. Department 
of Labor issued regulatory guidance in November 2018 and 
July 2019 that removed hurdles preventing plan sponsors 
and recordkeepers from adopting the technology enabling 
auto-portability.7 

A 2017 case study by Boston Research Group, which fo-
cused on a large plan sponsor in the health care services in-
dustry, found that this company was able to slash cashouts 
across account balances in its 401(k) plan by about half just 
four months after implementing auto-portability. In addi-
tion, its plan participants’ average account balance increased 
by 48%.8 

According to EBRI, up to $1.5 trillion in savings, mea-
sured in today’s dollars, would be preserved in the U.S. 
retirement system over a 40-year period if auto-portabil-
ity were broadly adopted by sponsors and recordkeepers 
throughout the country.9 And that $1.5 trillion in retire-
ment savings would include approximately $191 billion for 
21 million Black Americans and $619 billion for all minor-
ity workers.

Auto-portability’s benefits for employees, families and 
communities across the nation is consistent with the senti-
ments of the Business Roundtable’s revised “Statement on the 
Purpose of a Corporation.” This statement, issued in August 
2019, was signed by 181 CEOs who have committed them-
selves to running their companies so that they benefit all 
stakeholders—customers, shareholders, employees, suppli-
ers and communities.10 

By adopting auto-portability, plan sponsors, recordkeep-
ers and providers can build a portability infrastructure with-

in the U.S. retirement system—helping participants retain 
their hard-earned retirement savings and increase their in-
come in retirement. 

Both of these outcomes could mitigate the risk of 401(k) 
fee lawsuits and other legal actions down the line.  

Endnotes
 1. https://news.bloomberglaw.com/employee-benefits/401k-fee-suits 

-flood-courts-on-pace-for-fivefold-jump-in-2020.
 2. www.groom.com/wp-content/uploads/2021/01/Law360-2020 

-ERISA-Litigation-Trends-Hint-At-Whats-Ahead-This-Year.pdf.
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 6. https://rch1.com/auto-portability.
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