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Overview

 This presentation has been prepared for a non-
lawyer audience (but is also suited for lawyers)

 The presentation consists of a quick 50-minute trip 
through a hypothetical ERISA lawsuit involving 
ACME Manufacturing

 Typical ERISA claims and defenses will be 
highlighted

 Due to time constraints, no particular topic will be 
explored thoroughly
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Disclaimer

This presentation is for general information purposes 
only.  All warranties, express or implied, regarding the 
fitness or suitability of the presentation for any 
purpose are disclaimed.  
The topics addressed in the presentation include 
complex legal issues.  Any action with regard to the 
subject matter of this presentation should be taken 
only after careful consideration of all applicable facts 
and circumstances and in conjunction with qualified 
legal consultation and review. 
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Congratulations on Your New Job!

 You are the brand new Benefits Director for ACME 
Manufacturing 

 ACME is an industry leader in producing 
components and materials used in housing 
construction

 You replaced Bob, the 30+ year Benefits Director 
who just retired

 ACME has both a traditional Defined Pension Plan 
and a 401(k) Defined Contribution Plan

 You are very excited about your new job 
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Lawsuit!

 On your second day on the job, a lawsuit is served at 
the front desk

 It is a lawsuit pertaining to ACME’s two qualified 
pension plans

 Class Action
 Venue—State Court in the middle of nowhere 
 Jury trial is demanded
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Claims & Relief Sought

 Claims under state common law for negligence, gross 
negligence, and fraud

 Claim for malfeasance under the state’s Deceptive 
Trade Practice Act

 Claims for breach of fiduciary duty under ERISA
Count 1—Combined Stock Drop and Large Loss Claims 
relating to the 401(k) Defined Contribution Plan
Count 2—Mismanagement of the Trust funding the traditional 
Defined Benefit Pension Plan

 Relief—Actual Damages, Equitable Relief, Punitive 
Damages, Attorney’s Fees 
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ERISA Fiduciary Law—Overview

Four Fiduciary Standards

1) Duty of Loyalty
2) Duty of Prudence
3) Duty of Diversification
4) Duty to Act in Accordance with Plan Documents
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ERISA Fiduciary Law—Loyalty 

 Act solely in the interests of plan participants and 
beneficiaries

 Act for the exclusive purpose of providing benefits to 
participants and beneficiaries and defraying 
reasonable administrative expenses

 Examples—conflicts of interest, self-dealing, 
investing plan assets to benefit plan sponsor, divided 
loyalty, theft

 Prohibited Transactions—Duty of Loyalty is similar 
to, and often overlaps, with prohibited transaction 
rules 
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ERISA Fiduciary Law—Loyalty (cont.)

 Two-Hat Doctrine—Most courts permit fiduciaries who are 
company employees to wear a “company/plan-sponsor hat” and a 
“fiduciary hat” at different times

 When the fiduciary hat is worn, the employee must adhere to the 
duty to loyalty and all other fiduciary duties

 When the company/plan sponsor hat is worn, the employee may 
act in the interests of the company in:
 Creating the plan to suit the company’s recruitment and retention needs
 Amending the plan including increasing or decreasing benefits 

 NOTE: Some plans permit a fiduciary to amend the plan to comply with the Tax 
Code

 Setting funding levels for the plan (if applicable)
 Terminating the plan

 Some plan arrangements fail to delineate plan sponsor versus 
fiduciary roles which can cause confusion and liability
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ERISA Fiduciary Law—Prudence 

 Act with care, skill, prudence, and diligence under the 
circumstances 

 Subjective good faith is no defense
 Negligence standard—if defendant acted below the standard 

of care, a breach of fiduciary duty has occurred 
 Standard of care is a hypothetical professional similar in 

duties to the defendant (e.g., administrator, portfolio 
manager, investment manager) and is usually established 
through expert testimony of a professional in the field

 The standard of care is not perfection
 20/20 hindsight is not appropriate; defendant’s conduct must 

be judged based upon what information was available to the 
defendant at the time in question
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ERISA Fiduciary Law—Prudence (cont.)

 A fiduciary must be thoroughly familiar with the subject 
matter, or retain professional advice

 Relying upon an expert’s advice can provide a defense so 
long as the reliance was reasonable and justified 

 Modern Portfolio Theory is often utilized for assessing 
investment decisions—i.e., balancing of likely returns 
versus the risk of loss

 Procedural diligence is a key concept
 Good procedures that are documented can be a strong defense; bad 

results can be mitigated by showing a good process 
 Bad procedures or undocumented procedures can result in liability 
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ERISA Fiduciary Law—Diversification

 Diversify the investments of the plan so as to minimize large 
losses, unless under the circumstances it is clearly prudent 
not to do so

 Considerations might include the purpose of the plan, the 
plan’s asset base, financial and industrial conditions, the type 
of investments, geographic distribution of the portfolio 
investments, industry distribution, and maturity dates

 For defined benefit plans, the concerns might include 
protecting assets funding the plan, promoting liquidity to pay 
claims, and reducing volatility 

 For 401(k) defined contribution plans, the default rule is that 
the duty to diversify applies to participant-directed accounts 
(if the 404(c) safe harbor is not available)
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ERISA Fiduciary Law—Plan Documents

 Must follow the written provisions of the plan 
document

 “A fiduciary shall discharge his duties … in accordance 
with the documents and instruments governing the 
plan insofar as such documents and instruments are 
consistent with the provisions of [ERISA]”

 Overlap here with Internal Revenue Code 
requirements

 Failure to follow the plan is a disqualifying event 
Internal Revenue Code and an ERISA fiduciary 
violation
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ERISA Claim 1—Combined Stock-Drop 
and Large Loss Claims

 ACME Manufacturing’s stock is publicly traded
 In 2008-2009, the stock lost 65% of its value
 The defined-contribution plan has an ACME Stock 

Fund investment option and suffered the 65% drop
 Plaintiffs contend that the fiduciaries violated the 

Duty of Prudence by maintaining the ACME Stock 
Fund

 Plaintiffs also contend that the fiduciaries violated 
the Duties of Prudence and Diversification because 
many participants accounts suffered large losses 
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ERISA Claim 2—Mismanagement of the Trust

 Relates to the Duty of Prudence
 A $1 billion trust funds the traditional defined benefit 

pension plan
 During past 5 years, the trust’s investments had an 

aggregate performance of -5%
 Plaintiffs contend that that a properly managed trust 

should have returned 3%
 Plaintiffs assert that this 8% difference is due to 

imprudent mismanagement of the trust
 Plaintiffs allege that the fiduciaries have cost the trust 

approximately $80 million 
 Plaintiffs request that the court remove the current plan 

administrator and appoint an independent administrator
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Named Defendants 

 Plan Administrator & Named Fiduciary—a seven-
employee committee  responsible for both plans

 Board of Directors 
 President & CEO
 Miscellaneous Executive Officers
 Miscellaneous Human Resources employees
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Retaining Legal Counsel

 Experience with ERISA, available, affordable, etc.
 Conflict?—Did proposed litigation counsel provide 

advice to the Plan or the fiduciaries? 
 If so, the legal advice might be at issue in the suit, or counsel 

might have to testify as a witness
 Result – No issue here

 Conflict?—May proposed counsel represent all 
defendants?
 The various defendants might have different or conflicting 

defensive strategies
 Result—Separate counsel retained for certain classes of 

defendants
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Strategy & Tactics

 Insurance coverage

 Federal Court 
Removal

 Assess Venue

 File the Answer

 Motions to Dismiss

 Class Action challenge

 Jury trial—strike 

 Discovery 

 Summary Judgment 

 Mediation

 Trial

 Remedies?

 Appeal?
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Insurance Issues

 Important deadlines to notify insurer(s) of lawsuit
 Failure to meet deadlines can result in waiver of coverage
 Evaluate coverage of the insurance policy
 D&O insurance versus Fiduciary Liability Insurance 
 Claims period—occurrence versus claims made
 Individuals covered—named persons/job titles/any employee alleged 

to be a fiduciary?
 Result—coverage is good; no reservation of rights letter

 Right of recourse?
 Did plan assets pay for the liability insurance? If so, the insurer may 

have a right of recourse against the defendants if the plaintiff’s 
prevail

 Result—No issue
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Removal to Federal Court

 The lawsuit includes an ERISA claim
 ERISA is a federal statute
 Claims that are brought in state court based upon federal 

law create “federal question jurisdiction” 
 These cases may be “removed” from state court to federal 

court
 Deadline—must be done within 30 days of receipt of the 

complaint
 Result—The case is successfully removed to a federal 

district court for the county where the case was originally 
filed
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Venue

 Venue is the location where the lawsuit is filed 
 Venue law does not seek to find the optimal venue, 

but instead seeks to determine venue that is 
permitted by statute

 ERISA permits venue in:
1) Where the plan is administered 
2) Where a Breach of Fiduciary Duty occurred
3) Where the Defendant resides 
4) Where the Defendant may be found

 Result—Venue is acceptable
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File an Answer

 An answer is a written response to a lawsuit
 In federal court, a defendant must admit or deny each allegation in the 

lawsuit, or state that there is insufficient information to admit or deny 
 The answer must include all affirmative defenses to the plaintiff’s 

claims.  Affirmative defenses are arguments which can defeat the 
plaintiff’s claim even if the plaintiff’s underlying claim is true (e.g., 
statute of limitations)

 Answer must be filed within 21 days of service, subject to some 
exceptions

 Failure to timely file an answer can result in a “default judgment”—i.e., 
plaintiff automatically wins

 Result—You work carefully with outside counsel to prepare and timely 
file the answer
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Motion to Dismiss—General

 Rule 12(b)(6) Failure to State a Claim 
 This is a rule of procedure that allows early dismissal 

of a lawsuit based upon what is stated (or lacking) in 
the written lawsuit (called the “complaint” or the 
“pleadings”)

 The motion is based upon the text of the complaint 
 No external evidence such as affidavits or deposition 

testimony may be used (subject to a few exceptions)
 Rule 12(b)(6) motions are usually filed early in the 

lawsuit and may be file in lieu of an answer
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Motion to Dismiss—State Law Claims

 US Constitution provides that federal law is the “supreme 
law of the land”

 Congress holds broad authority to override state law 
(subject to complex Constitutional limits)

 This override by Congress is called “Preemption”
 Preemption typically applies only if Congress expressly 

provides that state law in a particular area is preempted
 ERISA provides for such preemption of state law; most 

state law “relating to” ERISA benefit plans is preempted 
and therefore void

 Result—State law claims are dismissed including the 
punitive damages, but the ERISA claims remain
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Motion to Dismiss—Parties

 General Rule—ERISA fiduciary claims may be 
brought against parties only if they meet ERISA’s 
definition of “fiduciary”

 ERISA’s fiduciary definition is complex but includes:
 Plan Administrator
 Named Fiduciary—typically the same as the plan administrator 

but can include anyone identified as a fiduciary in 
documentation

 Functional Fiduciary 
 Any party holding discretionary authority or discretionary control 

respecting management of the plan 
 Any party exercising any authority or control respecting 

management or disposition of its assets
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Motion to Dismiss—Parties (cont.)

 Plan Administrator & Named Fiduciary—a seven-
employee committee responsible for both plans
 Plan documents name this committee as a fiduciary
 Result—Motion to dismiss is not appropriate and is not filed

 Board of Directors 
 AMCE is the plan sponsor
 A plan sponsor can be a fiduciary, especially if no plan administrator 

is named, which could mean that board members are fiduciaries 
 Complaint contains no allegations that the Board had any 

responsibility for administration of the plans
 Complaint specifies that the 7-member committee is the plan 

administrator 
 Result—Motion to dismiss is granted and Board members are 

dismissed as defendants
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Motion to Dismiss—Parties (cont.)

 President & CEO and Miscellaneous Executive Officers
 Complaint asserts that these executive officers:

 Supervised the seven-member plan administrator committee
 Received regular reports on the committee’s actions
 Directed the committee to take, or not take, certain actions regarding the 

plans
 Result—Motion to Dismiss is denied

 Miscellaneous Human Resources employees
 General rule—individuals undertaking “ministerial acts” which do not 

involve discretion or judgment are not ERISA fiduciaries; following and 
implementing set administrative rules are not fiduciary actions

 Complaint asserts that Bob, the former Benefits Director, was 
responsible for making discretionary decisions for the plans

 Result—All Human Resources employees are dismissed as defendants, 
except for Bob
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Challenge the Class Action

 A class action is a procedural rule that is intended to 
promote efficiency

 If a single lawsuit can fairly and appropriately adjudicate 
the claims of multiple parties, a class action may be 
certified

 Certain types of class actions have opt in/opt out 
requirements for class members

 The details of class-action law are complex
 ERISA class actions are often appropriate 
 Result: You challenge the class action but the court 

ultimately certifies the case as a class action
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Strike the Jury Demand

 A demand for a jury must be made (and very early in the 
lawsuit)

 The complaint includes a demand for trial by jury
 ERISA’s remedial scheme is “equitable” opposed to legal 

or “at law”
 Law—money damages
 Equity—injunctive relief, court orders, return of property, specific 

enforcement of contractual terms

 Jury trials are not appropriate for equitable claims; jury 
trials are rarely if ever allowed in ERISA claims

 Result—Jury trial demand is struck by the court; the trial 
will be a “bench trial” meaning that the judge will decide 
all matters
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Discovery—Overview

 Discovery means written demands (interrogatories, requests 
for production and admission) and depositions

 The level of discovery in ERISA depends upon the case
 ERISA Benefit-Claim Litigation—limited discovery

 Claims for benefits include LTD denials, pension benefit not paid, pension 
benefit not calculated correctly

 General rule—No discovery is allowed in benefit-claim litigation except for 
production of the administrative record, assessment of the administrator’s 
conflicts or bias in reviewing a claim, and related matters

 ERISA Fiduciary Litigation—full discovery 
 Regular discovery is permitted
 Production of documents
 Depositions of fiduciaries and employees who worked with fiduciaries
 Depositions of expert witnesses—standard of care, complex financial topics, 

damages and losses
 In ERISA litigation, the plaintiff usually conducts more discovery than the 

defendant because the defendants’ conduct is at issue.  
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Discovery—Disputes 

 Plaintiff seeks expansive production of documents 
and depositions

 Defendants oppose and the court has multiple 
hearings on discovery

 Result—Subject to minor victories for the 
defendants, the plaintiff prevails
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Discovery—Disputes (cont.) 

The Court orders:
 Production of documents 

All plan records including meeting minutes, meeting 
materials, reports, financial analyses 

Trust statements and record-keeping for the 401(k) 
plan

 “E-Discovery”—algorithmic search of all emails and 
computerized records for key terms approve by the 
Court

 Depositions of fiduciaries and employees who worked with 
fiduciaries

 Discovery of legal advice provided to the plans’ fiduciaries 
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Discovery—Fiduciary Exception

 Attorney-Client Privilege fosters clear communications 
between client and attorney because the communications 
are kept confidential and free from discovery

 Fiduciary Exception to the Attorney-Client Privilege—legal 
advice provided to a fiduciary may be discovered by the 
individuals that the fiduciary services (i.e., the plan 
participants and the beneficiaries)

 This exception is derived from trust law 
 Fiduciary Exception does not apply to litigation defense or 

most claim disputes
 Fiduciary Exception does not apply to legal advice about an 

ERISA plan that is given to plan sponsor (opposed to the 
plan fiduciary)
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Summary Judgment—Overview

 A Motion for Summary Judgment is a pretrial test of 
the plaintiff’s evidence

 The rationale is that a trial is time-consuming and 
expensive.  As a result, the court may dismiss a claim 
or an entire case if the plaintiff has insufficient 
evidence to warrant a trial  

 The moving party (i.e., typically the defendant) holds 
the burden of convincing the court that there is “no 
genuine issue of material fact”

 The motion is usually supported by deposition 
testimony, affidavits, and documents
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Summary Judgment—Combined Stock-Drop and Large 
Loss Claims

Plaintiffs bring two claims relating to the 401(k) Defined Contribution Plan:
(1) Stock Drop—The plan has an ACME Stock Fund investment option and 
it suffered a 65% drop in 2008/2009.  Plaintiffs contend that the fiduciaries 
violated the Duty of Prudence by maintaining the ACME Stock Fund

 ACME manufactured housing components used in the construction of new 
houses

 The Real Estate Bubble of the 2000’s artificially inflated ACME’s profits
 The bursting of the Bubble in 2008/2009 caused ACME’s earnings and stock 

price to crater
 Plaintiffs assert that the fiduciaries knew of ACME’s pending financial 

problems in 2008 and should have terminated the ACME Stock Fund as an 
investment option

(2) Large Losses—Plaintiffs also contend that the fiduciaries violated the 
Duties of Prudence and Diversification because numerous participants 
suffered large losses in 2008/2009 in their individually-directed accounts

 Many participants’ accounts were not diversified, or otherwise invested, in 
accordance with generally accepted investment principles and their account 
values declined substantially as a result

 Plaintiffs blame the fiduciaries for these losses
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Summary Judgment—(1) Stock Drop Claim

Moench Presumption of Prudence—A company 
stock fund is presumptively appropriate unless the 
fiduciary becomes aware of information showing that 
the fund is no longer a prudent investment option
 Tax Code and ERISA permit (and arguably 

encourage) stock funds
 Most courts find that the issue of whether to 

maintain a stock fund is subject to the same standard 
as other investments
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Bankruptcy Stock Price Decline

Summary Judgment—(1) Stock Drop Claim (cont.) 

Information—Courts differ on the information that the 
fiduciary must be aware of for the Moench presumption of 
prudence to dissipate:
 Company’s bankruptcy is imminent—Most courts would 

hold a duty to divest arises
 Company is facing significant questions about its 

future—Unclear?
 Company will face a stock price decline but will 

survive (and rebound)—Keep

Divest Keep
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Summary Judgment—(1) Stock Drop Claim (cont.) 

Sources of Information regarding the Company
 Inside Information—If fiduciaries have access to inside 

information regarding the company, does the fiduciary duty 
compel them to use that information for the benefit of the 
plan?

 Making Inside Information Public—If it is unlawful 
for a fiduciary to use inside information for the benefit of 
the plan, does the fiduciary have a duty to make the 
negative information public (earlier than contemplated) for 
the benefit of the plan?

 Duty to Investigate—To what extent does the fiduciary 
have to investigate concerns about the company’s financial 
health?
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Summary Judgment—(1) Stock Drop Claim (cont.) 

Some Plan Documents Mandate a Stock Fund as an 
Investment Option (“Hard-Wiring”)—Some courts find 
that the fiduciaries have no duty to divest a company stock fund 
if the plan document expressly requires the fund
 Rationale—The fiduciaries are required to follow the plan 

documents; if the plan specifies a company stock fund, then 
the fiduciaries must maintain one

 Fiduciary Override—Other courts rely upon ERISA’s 
qualification stating that the duty to follow plan documents 
exists “insofar as such documents and instruments are 
consistent with the provisions of [ERISA].” These courts 
hold that fiduciaries have a duty to divest a company stock 
fund if the duties of prudence and diversification mandate 
it, notwithstanding plan language requiring a company 
stock fund 
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Summary Judgment—(1) Stock Drop Claim (cont.) 

Liability for Divestment 
 What if the stock plunges, the fiduciaries divest the 

stock, the stock then rockets back up?  The 
participants’ losses are locked in and they miss the 
rebound in price.  Is the divestment a breach of 
fiduciary duty for causing the participants’ losses?

 What if the company stock fund is “hardwired” into 
the plan but the fiduciaries divest nonetheless? Is 
this a breach of fiduciary duty?
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Summary Judgment—(1) Stock Drop Claim (cont.) 

Summary Judgment is granted by the court:
 Court finds that AMCE was facing difficult times in 

2008/2009 but that the fiduciaries were aware of no 
evidence indicating that ACME would face bankruptcy, 
failure, or even a substantial decline in stock price

 The court emphasizes that ACME’s stock price 
rebounded in 2010-2011 and losses were largely erased

 As such, the Moench presumption prevails and 
maintenance of the company stock fund is found to have 
been prudent  
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Summary Judgment—(2) Large-Loss Claim

 The fiduciary duties of prudence and diversification apply to defined 
contribution plans, including individually-directed accounts

 ERISA §404(c) is a safe-harbor providing that a fiduciary will not 
be liable for losses in an individually directed account if certain 
requirements are met

 If the requirements of §404(c) are not met, it does not mean that 
the fiduciary is automatically liable for losses in the participants’ 
accounts; breach(es) of fiduciary duty must still be proven

 §404(c) does not relieve the fiduciary of the duty to monitor 
investment options in the plan to assess whether they are 
appropriate and suitable

 The fiduciary holds the burden of proving that §404(c)’s 
requirements are satisfied
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Summary Judgment—(2) Large-Loss Claim (cont.) 

ERISA § 404(c)—key requirements 
1. A plan must provide a participant with an 

opportunity to exercise control over assets in his or 
her account, subject to reasonable restrictions

2. A plan must offer an appropriately broad range of 
investment alternatives

3. The participant must actually have exercised 
independent control with respect to the investment 
at issue

4. The plan must satisfy specific disclosure 
requirements 
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Summary Judgment—(2) Large-Loss Claim (cont.) 

(1) Opportunity to Exercise Control Over Assets in 
the Account

 Participants must control their accounts, subject to 
reasonable restrictions  

 Minimum requirement is ability to change 
investment elections at least once in any three-
month period 

 Today, most plans allow daily changes with internet-
based account management 
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Summary Judgment—(2) Large-Loss Claim (cont.) 

(2) Appropriately Broad Range of Investment 
Alternatives

 Investment options must give participants a reasonable 
opportunity to affect the potential rate of return—i.e., offer 
various potential rates of return and risk for a participant to 
select between 

 Participants must be provided with at least three diversified 
investment options to choose between (a company stock fund 
may never qualify as one of these three)

 Investment options must allow participants to adequately 
diversify their portfolios so as to minimize the risk of large 
losses
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Summary Judgment—(2) Large-Loss Claim (cont.) 

(3) Independent Exercise of Control 
 Participants must exercise actual control over their 

investment options  
 Actual control is negated if the fiduciary or plan sponsor 

coerce or improperly influence participants into making 
certain investment selections  

 Actual control is not present if a fiduciary has concealed 
material, non-public information from the participants 
relating to the investment option and applicable laws did not 
prohibit disclosure of such information  

 Auto-Enrollment?—A properly established and administered 
qualified default investment alternative (“QDIA”) utilized as 
a part of an auto-enrollment process satisfies the requirement 
of control by the participant
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Summary Judgment—(2) Large-Loss Claim (cont.) 

(4) Disclosure requirements
 Section 404(c) requires that participants receive 

certain disclosures including an explanation that the 
plan is intended to be Section 404(c) plan, a notice 
that the fiduciaries are not liable for any investment 
decisions made by the participants, information 
regarding the available investment options, and 
other similar disclosures
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Summary Judgment—(2) Large-Loss Claim (cont.) 

Summary Judgment is granted by the court:
 The court finds that all requirements of §404(c) are 

satisfied
 The fiduciaries are shielded from liability for losses 

in the accounts of participants 
 All claims relating to the 401(k) defined contribution 

plan have been dismissed
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Mediation—Pension-Mismanagement Claim 

 You did not move for summary judgment on the 
pension-mismanagement claim and it is set for trial

 Most courts require the parties to participate in 
mediation

 Mediation is an effort to voluntarily settle the 
dispute with a professional mediator

 Mediation is often confused with arbitration; 
arbitration is a binding trial before one more selected 
arbitrators 

 Result—Mediation is not successful; no settlement 
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Trial—Overview

 Courts have wide discretion to manage a trial as they 
deem appropriate

 For most court-management issues, a court of appeals 
will reverse a trial court only for “abuse of discretion” or 
“arbitrary and capricious” rulings

 Because there is no jury, there is no need for a traditional 
continuous beginning to end trial

 Result—Court rules that it will hear evidence 2-3 days a 
week until finished
 Plaintiffs go first and then close
 Defendants then present their defense
 Deposition testimony will be used in the place of live witnesses, with 

some exceptions
 Verdict 
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Trial—Plaintiffs’ Case

 Plaintiffs call experts and show that the trust’s investment return 
over the past 5 years was -5% while the Plaintiffs’ experts opine that 
the performance should have been +3%

 Plaintiffs’ experts indicate that this underperformance was due to a 
violation of the duty of prudence

 The experts contend that a prudent investment manager would not 
have tolerated this level of poor performance

 The experts based their case upon the performance of the Large Cap 
investment manager (see next slide)

 Large Cap performed -12% versus -1% for its benchmark
 Plaintiffs also emphasize that the fiduciaries retained no investment 

advisor and relied upon solely upon themselves 
 Plaintiffs claim that the trust lost 8% during the 5-year period and 

seek recovery of $80 million (i.e., 8% of $1 billion)
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Trial—Plaintiffs’ Case
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Simplified hypothetical example; note that a real trust would have more investment allocation categories.
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Trial—Defendants’ Case

The fiduciaries defend by: 
 Reviewing the terrible investment climate of the past 

5 years
 Emphasizing that the plan’s overall performance was 

very good over the past 20+ years
 Challenging the appropriateness of plaintiffs’ 

benchmarks for the plan and the Large Cap 
allocation

 Challenging plaintiffs’ selected time periods as 
“cherry picking” designed to make performance look 
as poor as possible
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Trial—Defendants’ Case (cont.)

The fiduciaries call experts to testify:
 The plan outperformed two benchmarks and tied a third
 Only the Large Cap allocation did poorly
 No manager is perfect 
 Poor performance from time-to-time is to be expected 
 Switching in-and-out of managers is considered a bad 

practice
 Underperformance over a 5-year period is acceptable
 Performance was consistent with the prudent person 

standard
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Verdict

The Court finds for the plaintiffs.  The Court holds that the seven-
employee committee serving as Plan Administrator breached the 
standard of prudence due to the lack of procedural diligence
 Plaintiffs submitted substantial evidence indicating that the fiduciaries 

were rarely monitoring the investment managers during the 5-year period
 The committee’s records show very limited review of the managers’ 

performance, investment strategy, methodology, etc.
 The committee never met, or communicated, with the Large-Cap manager 

regarding the poor performance
 The committee’s records reflected no decision on why the Large-Cap 

manager was kept in the face of continued poor performance
 Plaintiffs’ evidence indicated that the fiduciaries were distracted by their 

company jobs during the 2008/2009 crisis and resulting economic 
problems (i.e., cutting costs, downsizing, securing financing, etc.)

 Through E-Discovery, Plaintiffs  found emails where fiduciaries stated that 
they were too busy to hold committee meetings, review reports, etc. 
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Verdict (cont.)

 The court found that a prudent fiduciary would have 
more carefully reviewed the Large Cap performance and 
would have made a decision regarding whether to retain 
the manager for the Large Cap allocation

 Although the trust performed very well over the past 20+ 
years, the court finds that the fiduciaries neglected their 
duties during the 5-year period

 No liability for the senior executive defendants as they 
were found to have not acted as fiduciaries

 Bob, the former Benefits Director, was found to have 
acted as a de-facto fiduciary to the plan and was held 
liable 
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Relief

 Plaintiff’s demanded $80 million for 5 years of mismanagement
 The court disagrees because: 
 The fiduciaries were not imprudent during the entire 5-year period
 The standard of care dictated that a prudent fiduciary would have 

changed the Large-Cap Manager after 3-years of poor performance, 
considering the facts and circumstances presented in this particular case

 The losses to the plan are to be measured only after the standard of care 
required a change in the Large-Cap Manager—i.e., 2 years of losses

 The court finds that the plan incurred $20 million in losses due to 
the imprudent failure to change the Large Cap Manager

 The court orders that the fiduciaries are liable to the plan for the 
$20 million

 The court awards attorney fees to the plaintiffs
 The court denies the plaintiffs’ request to remove the plan 

administrator
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Appeal?

 ERISA has a number of technical defenses that can 
provide grounds for reversal on appeal

 ERISA’s remedial provisions are rather murky and 
can afford opportunities for appeal

 You consider whether to appeal or attempt to reach a 
settlement with the plaintiffs
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Lessons Learned & Best Practices

 Retain qualified investment advisors—they can 
guide fiduciaries on instituting generally accepted 
investment principles for administration of a plan; 
reliance upon an advisor can provide a defense to 
prudence claims

 Delineate the plan sponsor versus plan 
administrator/fiduciary roles—ensure that when 
the fiduciary hat is being worn, the fiduciary is acting 
exclusively for the benefit of the plan and participants 

 Monitoring—regularly review and monitor the 
performance all administrative and investment aspects of 
the plan

 Benchmarks—locate and/or develop benchmarks for 
judging performance
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Lessons Learned & Best Practices (cont.)

 Decisions—when a decision needs to be made, make 
the decision; courts are very likely to defer to a fiduciary’s 
decision so long as it is reasonable while failure to make 
a decision can lead to an inference of neglect

 Document—ensure that all monitoring, benchmarking, 
and decisions made are documented; create a record of 
“procedural diligence”

 Motivation and Time—ensure that fiduciaries have 
the time and motivation to fulfill their duties 

 Fiduciary Training—ensure that fiduciaries 
understand their responsibilities 
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Lessons Learned & Best Practices (cont.)

For Defined Contribution Plans…
 ERISA § 404(c)—this is a very powerful defense and it is 

foolish to not use it for an individually directed account 
plan

 Company Stock Funds 
 Hardwire the Stock Fund—If the company wants a company stock 

fund, ensure that the plan document mandates that the fund be 
made available to participants in order to enhance the Moench
presumption of prudence

 Insiders—Try to keep insiders out of fiduciary roles to avoid the 
problem of what to do if an insider has material inside information 
regarding the stock fund

 Action—If the company is in financial trouble, the fiduciaries should 
take appropriate action including assessing whether the stock-fund 
remains a viable investment option

 Eliminate the Fund?—Is it worth the worry? 
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Questions?
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