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Regulatory Concern
Multiple regulators have expressed concern 

about protecting participants receiving a 
plan distribution:

• DOL
•  Government Accountability Office
•  FINRA
• SEC
• IRS
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IRA Landscape
• Total IRA assets: $6.2 trillion1

• Total DC assets (including 401(k)):  $5.6 
trillion1

• Total 401(k) assets: $4.0 trillion1

• Rollover contributions to IRAs in 2012:  
$321 billion2

1 As of September 30, 2013.  Source:  ICI Release: Quarterly Market Data, 
Third Quarter 2013, available at 
http://www.ici.org/research/stats/retirement/ret-13-q3.
2 Cerulli, Evolution of the Retirement Investor 2013.
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Regulatory Background

2005—DOL rules an adviser with no 
existing relationship to the plan who 
advises a plan participant to roll 
assets into an IRA as permitted under 
the plan, is not a fiduciary to the plan. 
(DOL Advisory Opinion 2005-23A)

HOWEVER,
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Regulatory Background
HOWEVER, if a financial advisor or any 

affiliate is already a plan fiduciary, 
DOL takes the position that even 
responding to participant questions
concerning rollovers or IRA 
investments is a fiduciary act.
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Regulatory Background
Young v. Principal Financial Group, Inc., 547 
F. Supp. 2d 965 (S.D. Iowa 2008)—
Recordkeeper could be liable for misleading 
participants in making rollover 
recommendations
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Regulatory Background
• October 2010, the DOL proposed a greatly 
expanded definition of who would be considered a 
fiduciary under ERISA, particularly relating to 
investment advisers.

•  The DOL subsequently withdrew the 
proposal.
•  The DOL intends to re-propose a new 
definition—January 2015.
•  The regulation could have a significant impact 
on when investment advisors qualify as ERISA 
fiduciaries.
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Regulatory Background
DOL re-thinking its approach to IRA rollover 
advice:

– “Concerns have been expressed that. . . 
plan participants may not be adequately 
protected from advisers who provide 
distribution recommendations that 
subordinate participants’ interests to the 
advisers’ own interests . . .”
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Regulatory Background
• Governmental Accountability Office study 

– April 2013
– GAO report—GAO 13-30: DOL and IRS 

Could Improve the Rollover Process for 
Participants

– “There is concern that participants may 
be encouraged to choose rollovers to 
IRAs in lieu of options that could be 
more in their interests.”
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Regulatory Background
• Financial Industry Regulatory Authority 

(FINRA) Notice 13-45—December 2013
– Recommendations of rollovers from 

retirement plans must meet the 
“suitability” standard

– “Suitability” requires a reasonable basis 
that the recommendation is suitable for 
a client
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Regulatory Background
• Suitability applies to:

– Selling recommendation from 
existing plan 

– Purchasing recommendation in new IRA
– Recommendation concerning the type of 

retirement account the investment 
should be held in typically involves a 
recommendation to sell existing 
investments
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Regulatory Background
• Financial Industry Regulatory Authority 

(FINRA) Notice 13-45—December 2013
– Marketing materials must be balanced 

and give all alternatives open to 
participants

– “[I]t would be false and misleading to 
imply that a retiree’s only choice, or only 
formal choice, is to roll over her plan 
assets to an IRA.” 

– IRA Rollovers will be a primary audit 
focus
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Regulatory Background
FINRA considers 13-45 not as new 
guidance, but as a clear statement of their 
existing position:

– “Any recommendation to sell, purchase 
or hold securities must be suitable for 
the customer and the information that 
investors receive must be fair, balanced 
and not misleading.”
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Regulatory Background

• Securities Exchange Commission (SEC)
– January 2014
– IRA Rollovers will be a primary audit 

focus
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Regulatory Background
• Internal Revenue Service (IRS)—2014

– Regulatory agenda includes guidance 
requiring disclosures to participants of 
their right to defer distributions

– Revenue Ruling 2014-9 (April 2014) 
easing responsibilities of plans 
accepting rollovers
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Distribution Analysis
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Participant Distribution Options

• Leave assets in employer plan
• Rollover to new employer plan
• Rollover to IRA
• Cash distribution
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Factors To Consider
• Tax implications
• Investment options
• Compliance assistance (Prohibited 

Transactions)
• Fees and Expenses
• Simplicity—One stop shopping
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Factors To Consider
• Early withdrawal penalties
• Services
• Protection from creditors
• Required minimum distributions
• Treatment of employer stock
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What We’re Looking Out For

• Suggestions that rolling into an IRA is a 
participants only choice—or only rational 
choice

• Non-disclosure of fees
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Red Flags
• Claiming an IRA or other product is free or 

has no fee
• Recommendations to move all assets into 

a single investment
• Recommendations to use tax exempt 

investments (e.g. Municipal bonds) in a tax 
deferred vehicle (IRAs)
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Red Flags
• Encouraging lump sums from a 

defined benefit plan into an IRA
• Offering cash up front to move into an 

IRA
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Fiduciary Pointers

Make sure participants understand their 
rights—“You should research the 
individuals contacting you and their 
organizations before doing business 
with them.  As with any investment, if 
you don’t understand it, don’t buy it.”
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Fiduciary Pointers
Check any advisors, brokers or service providers 
on the FINRA website prior to hiring them—
http://brokercheck.finra.org/Search/Search.aspx

Consider providing terminated employees with 
some guidance—
http://www.finra.org/investors/protectyourself/inves
toralerts/retirementaccounts/p436001
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Questions?

11B-25




