
Conducting a 
Self-Audit of Your 
Health and Welfare Plan

Marilyn Monahan
Owner
Monahan Law Firm
Marina del Rey, California

6A-1



Agenda
• A Self-Audit: Why It Matters and Getting Started
• ACA’s Impact on the Audit Process 
• Conducting a Self-Audit with a Focus on Compliance Traps:

– Preparing for DOL Audits for ERISA Compliance
• Plan Documentation Compliance
• Operational Compliance
• Additional Compliance Traps to Consider

– Preparing for IRS Audits for ACA Compliance
– Preparing for HHS/OCR Audits for HIPAA Compliance 

• Questions
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Why It Matters and Getting Started
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Why It Matters
• It is part of your fiduciary responsibility
• To ensure plan is being administered according to plan terms
• To fix problems 
• To be ready to respond to participant inquiries
• To be prepared in the event of a DOL, IRS, or HHS/OCR audit
• To avoid penalties
• To be prepared in the event of a merger
• To be a hero to your CEO/CFO
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Getting Started
• Define the scope of the audit
• Define the purpose and goals
• Identify the team (internal and external)

– Do you involve legal counsel?
• Gather the documents and resources needed
• Set a timeline
• Be prepared to fix problems promptly
• Get buy-in: Explain to upper management why this is important, 

and why you will need time, resources, and funding to make it 
happen
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Getting Started:
Checklist Overview

• Identify covered plans
• Plan documents: Are they compliant with governing laws?
• Participant disclosures: Are they compliant with governing laws? 

– Coordinate terms with all employee disclosures (handbooks, etc.)

• Record retention: Are you prepared for an audit?
• Form 5500s: Are they up-to-date and correct? 
• Do you have trust, plan asset, or prohibited transaction issues?
• Service Providers: Have you done your due diligence?
• Cafeteria plan: Is it properly documented and administered?
• HIPAA:  Is PHI secure?
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ACA’s Impact on the Audit Process

6A-7



ACA’s Impact on the Audit Process

• New benefit mandates must be addressed, including
– New coverage mandates and plan limits, eligibility terms, claims 

procedure regulations, and disclosures
– See checklists

• 4980H penalties and IRS 1094-C/1095-C reporting places new tracking 
and record keeping obligations on employers, including:
– Focus on employee counts (ALE status)
– Identification of full-time employees (4980H and reporting)
– Tracking hours (4980H and reporting)

• Failure to comply could result in significant penalties (DOL and IRS)
• You are sharing more data with the IRS: More data to audit
• Compliance Tip:  Beware of low-hanging fruit
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Preparing for DOL Audits for 
ERISA Compliance
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Plan Document Requirement
• “Every employee benefit plan shall be established and maintained 

pursuant to a written instrument” (ERISA § 402)
– Must provide upon request (30 days)

• Plan document is item no. 1 in DOL audit checklist 
• No small plan exemption
• It will be relevant in the event of a lawsuit (Amara)
• Is legal review necessary?  
• Compliance Tip: Have separate plan document and SPD?
• Compliance Tip: Use a wrap plan document to provide the terms 

not included in the insurer’s documentation
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Summary Plan Description
• The SPD shall be written in a manner calculated to be understood 

by the average plan participant
– Compliance Tip: Ensure plan document, SPD, and EOCs are 

clear and consistent; vague language is likely to work against 
the plan administrator

• The SPD shall be sufficiently accurate and comprehensive to 
reasonably apprise participants and beneficiaries of their rights and 
obligations under the plan
– Compliance Tip: Update to reflect ACA changes 

• Must comply with the style and format regulations
• Must comply with the foreign language regulations

– Compliance Tip: The rules are different for SBCs
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Summary of Benefits and Coverage

• Simple and concise explanation of benefits; does not replace SPD

• Plans must provide SBC to participants and beneficiaries:

– Upon application

– At renewal/open enrollment

– To special enrollees and upon request

– Don’t forget COBRA qualified beneficiaries

• Coordinate with self-funded benefits

• Compliance Tips:
– New sample forms issued (effective April 1, 2017)

– Foreign language requirements (not the same as SPD)

– Mid-year material modifications in SBC: 60 days advance notice required (for 
both reductions and enhancements in coverage & benefits)

– Confusion over SMM/SMR and this 60-day requirement
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Self-Audit: What to Look for 
in Plan Documents

• Plan adoption and amendment are settlor functions
– Adoption process depends on plan sponsor’s governing documents

• What are you required to communicate in the documents?
– See ERISA and relevant regulations 

– Update each year as necessary

• What do you want to communicate in the documents?
– What limitations, rights, and obligations do you want to communicate to employees?

• Be aware of distribution rules (must ensure receipt by participant)
– Leaving in the break room or posting on internet is not good enough

– Distribute to employees on leave, on COBRA, or not at open enrollment meeting

– Note:  Follow electronic distribution rules 

– Have proof of distribution

• Compliance Tip: Fully insured or self-funded:  self-audit obligation and goals 
are the same
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Self-Audit: What to Look for 
in Plan Documents

• Identify plan administrator vs. contract administrator
– Specifically designate in plan documents (ERISA § 3(16)(A))

• Delegation of authority: To whom and how much
• Discretionary authority: Use clear language (Firestone)
• Plan amendment authorization and procedure: Document in plan 

document and SPD
• Claims procedures: Compliance target
• Note:  Which document governs: Plan document or SPD?
• Compliance Tip: Stop-loss: Notify insurer of changes in plan 

terms; administer according to plan terms
• Compliance Tip: Coordinate language with other documentation 

(handbooks, websites, open enrollment packets, etc.)
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Wrap Documents:
Use and Strategy

• What should you include in the wrap?
• SBCs, benefit summaries, and contribution amounts?  
• Cafeteria plan? Health FSA?
• EAP and wellness program?
• Voluntary benefits?
• What about language relating to discretionary review (Firestone) and 

subrogation? 

• Which controls: Wrap or carrier/HMO documents?
• How deep a dive should you take when reviewing plan terms?  

Even if benefits are fully insured?
• Wrap documents and the Form 5500
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ERISA and ACA Overlap: Eligibility for 
Group Health Plans

• ERISA states that plan must include a description of “the conditions 
pertaining to eligibility to receive benefits”

• In general, eligibility terms should include dependent eligibility 
(including spouses and domestic partners); hours worked; waiting 
period; and coverage during leaves

• Compliance Tip: Avoiding 4980H penalties vs. eligibility terms:  
The full-time status determination rules under the IRS’s 4980H 
regulations will not always line up with the eligibility provisions of 
the SPD; what is the employer’s intent? 
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ERISA and ACA Overlap: Eligibility for 
Group Health Plans

• If employer wants plan eligibility and 4980H penalty avoidance to 
match eligibility terms should describe the measurement 
methodology and waiting period because use of the monthly or 
look-back measurement method will impact eligibility 

• Compliance Tip: Ensure that job descriptions, job postings, etc., 
properly identify positions as F/T, P/T, etc.

• Compliance Tip: Also update eligibility language (if any) in 
employee handbooks, new hire packets, websites, enrollment 
materials, benefit summaries, contracts, job description

• Compliance Tip: Will implementation of the DOL overtime 
regulations impact eligibility or tracking?
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ERISA: Operational Compliance

• You have finalized your review of the plan documents; they are perfect. 
Have you completed the self-audit?  No.

• Administrator must administer the plan in accordance with plan terms
– Fiduciary obligation
– Cannot discriminate among participants and beneficiaries
– Failure to do so could result in loss of stop-loss coverage
– Failure to do so could result in a complaint (and subsequent audit) or 

litigation 

• Plan assets
– Exclusive benefit rule: Plan assets shall be used only for the benefit of 

participants and beneficiaries and to offset certain plan expenses
– Timely disbursement (medical loss ratios, payment of premiums)
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ERISA: Operational Compliance

• Prohibited transactions
– Identify “parties in interest” and transactions with them
– Ensure any such transactions are compliant with ERISA

• Service providers
– Identify all service providers
– Monitor and audit, as appropriate
– Benchmark costs (compensation must be reasonable)
– Review contracts to ensure plan’s interests are protected

• Outline who is (or is not) responsible for specific tasks, indemnification, handling of 
funds, fiduciary status, subcontracting, record keeping and control, and timeliness 

• Adequacy of stop-loss coverage
• Are the responsibilities different for the fully insured benefits vs. the self-funded 

benefits?
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Why Record Retention Matters

• As you go through the self-audit, why document compliance?  
• Audit activity is increasing, and more data is being provided to 

regulators—Goals:
– To provide the data needed to satisfy IRS reporting obligations
– To provide support in the event of an audit (DOL/IRS/HHS)
– To demonstrate good faith compliance with the law

• To communicate to employees their legal rights and responsibilities 
under the plan—Goals:
– To comply with the law
– To be prepared for an audit
– To be clear and consistent
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Some DOL Document Requests You 
Might Not Be Expecting

• Participant census
• Enrollment package
• Lists of parties in interest and service providers
• Description of employer/employee contributions
• Insurer invoices and proof of premium payments
• Documents relating to rebates/refunds and disposition
• Wellness program materials
• Mental health parity plan terms
• Sample notices of claims determinations
• Fiduciary liability insurance policy
• Process for collecting premium from COBRA QBs
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Additional Compliance Traps 
to Consider
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Additional Compliance Traps

• Wellness programs
• Voluntary benefits
• Mental health parity
• Telemedicine
• Claims procedures
• Aggregated (Control) Groups
• MEWAs
• Form 5500
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Wellness Programs

ERISA COBRA HIPAA ‐
ACA

HIPAA 
Privacy ADA GINA

FLSA IRC ADEA
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Wellness Programs
• Is it subject to ERISA?

– Does it provide “medical care”?
– If so, comply with ERISA
– May be subject to COBRA

• Has the plan been updated to reflect all the overlapping regulations?
• Is the reward taxable?

– No de minimus rule for cash
• Was a reasonable alternative offered?
• Was it offered once a year?
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Compliance Traps
• Voluntary benefits

– Are they subject to ERISA? 4 safe harbor elements must be met
– Employer contributions (cafeteria plans); employer endorsement

• Mental health parity
– What happens if the insurer’s plan is not compliant?
– DOL: “Warning Signs: Plan or Policy Non-Quantitative Treatment 

Limitations (NQTLs) that Require Additional Analysis to Determine Mental 
Health Parity Compliance”

• Telemedicine 
– Is it a medical plan? Is so, must comply with ERISA, HIPAA, COBRA
– Non-HSA compatible? 
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Compliance Traps
• Claims procedures

– Receiving increased scrutiny
– Ensure that EOBs are fully compliant

• Aggregated (control) groups:
– Beware of mergers and acquisitions
– Talk to the right people (in-house and outside experts)
– Understand the implications (ACA reporting, nondiscrimination testing, 

small employer vs. ALE)

• MEWAs
– Beware of mergers and acquisitions
– Understand the implications (nondiscrimination testing, DOL filings, 

state law issues)
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Form 5500
• The Plan Administrator of an ERISA plan must file an “annual 

report”—the Form 5500
• Exemption for ERISA plans with fewer than 100 participants at the 

beginning of the plan year and that are (a) fully insured, (b) 
unfunded, or (c) a combination of fully insured and unfunded
– Note: Proposed regulations would change this exemption

• What if you fail to file a Form 5500, or file one that is not 
compliant?
– Statute of limitations?
– Importance of having wrap documents in place
– Delinquent Filer Voluntary Correction Program 

• Summary Annual Report (SAR)
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Preparing for IRS Audits 
for ACA Compliance
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ACA Compliance Overview

• See checklists: Document each step in the 4980H penalty avoidance and IRS 
reporting process, including:

• ALE calculation
• Aggregation (control group) status
• Effective date of §4980H penalties (transition relief)
• Coverage is MEC
• Coverage is MV (SBC)
• Affordability safe harbor

– Method chosen and category of employees method applies to
• Calculations to support avoidance of (a) or (b) penalty

– For example, was MEC coverage offered to 70% (95% in 2016) of full-time 
employees?

• Who is a full-time employee (entitled to coverage and 1095-C)?
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2015-2016 Reporting: 
Next Steps and Audit Preparation

• Subsidy Notice Appeals:
– Marketplace and IRS appeal process

– Timing, goals, strategy

• Properly identify and track employees, and document each step in the reporting 
process—for 2015 and 2016—so that you are prepared for an IRS audit

• Are you doing all you should to complete the 2016 forms properly and avoid the 
4980H penalties? No good faith penalty relief this year.  Re-visit the process 
from 2015

• Particularly if close to 50 FTEs, or there is a merger or sale, re-calculate ALE 
status

• Compliance Tip: Penalty impact of failing to properly identify F/T employees is 
considerable 

• Compliance Tip: Are you properly tracking leaves?
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Self-Audit: Other
IRS Compliance Traps

• Cafeteria plans
– Must have a compliant plan document

– Must adopt plan before start of plan year

– Must have accurate eligibility (coordinate with SPD)

– Administration

• Substantiation of expenses

• Election changes

– Nondiscrimination testing

• Different contribution structures

• Component benefits:
– Include appropriate documentation

– Conduct nondiscrimination testing 

• Employer-payment plans
– IRS Notice 2013-54 (2015-17)

– Small Business Health Care Relief Bill (H.R. 5447)
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Preparing for HHS/OCR Audits 
for HIPAA Compliance
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Self-Audit:  Why Is HIPAA
Compliance Important?

• It’s the law
• HHS audit activity is increasing: Phase II
• Penalties are substantial and publicized 
• Client confidence
• Compliance Tip: Where problems arise:

– Most common compliance error: Covered entity unaware of requirement
– Privacy Rule: Notice of privacy practices, access of individuals, minimum 

necessary, authorizations
– Security Rule: Risk analysis, media movement and disposal, audit 

controls and monitoring
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Self-Audit:
HIPAA Compliance

• See checklists
• Level of compliance varies depending on amount of PHI created or 

received
• Fully insured employer health plan may choose to be “hands off” or 

“hands on”
• Compliance Tip: Some analysis and documentation is necessary 

for all employers
• Compliance Tip: Understand the difference between PHI and 

other confidential information (such as medical info. connected to 
leaves)
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How Does HIPAA Apply to Employers 
(Plan Sponsors)?

• Fully insured health plan:
– “Hands off” approach:  Plan does not create or receive PHI; may 

receive “summary health information” and enrollment/disenrollment 
information from employer:  

• Only limited compliance required:  Must comply with prohibition on 
intimidating or retaliatory acts and cannot ask for a waiver of rights; 
document

– “Hands on” approach: Plan creates or receives PHI:
• Must fully comply with the Rules

• Self-funded health plan:
– Must fully comply with the Rules (includes health FSAs, HRAs, etc.)

• Compliance Tip: Business associates that create/receive PHI must 
fully comply with HIPAA Privacy and Security Rules
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Data Breach Regulations
• Unless an exclusion applies, acquisition, access, use, or disclosure of 

PHI is presumed to be a breach unless you can demonstrate that 
there is a low probability that the PHI has been compromised based 
on a risk assessment of at least the following factors:
– The nature and extent of the type of PHI involved (including the types 

of identifiers and likelihood of re-identification)
– The unauthorized person who used the PHI or received it
– Whether the PHI was actually acquired or viewed
– The extent to which the risk to the PHI has been mitigated

• New regulations removed the no significant risk of harm standard
• Note: Must have policy and procedures in place if “hands on”
• Note: Must also comply with state laws (See Cal. Civ. Code §

1798.82)
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HIPAA Compliance Traps
• Not understanding which plans subject to law
• No written policies and procedures
• Not conducting risk assessment
• Lack of business associate agreements
• Theft
• Mobile devices
• Not destroying hard drives, etc.
• Unencrypted transmissions
• Not enforcing minimum necessary rule
• Not terminating access

6A-38



Questions?

Thank you!

© 2016 Marilyn A. Monahan. 
All rights reserved.
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Legal Notice

The information provided during this program does not constitute legal 
advice. In addition, this program only provides a summary of certain 
complex and always evolving laws and regulations. Attendees should 
consult their legal counsel for guidance on the application and 
implementation of the many federal and state laws that might impact 
their employee benefit plans, including the topics discussed during this 
program.
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