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Litigation: 
Why do you want to avoid it?

• Knowing what types of cases end up in court and 
how those cases are decided can help keep you out 
of court.

• It will make you aware of the mistakes made by 
your peers and how to avoid them.

• It can also help you learn how to document your 
own due diligence and attention to process which 
can help you win at an early stage should your 
decision(s) be challenged.
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Part 1—Selected United States  
Supreme Court Cases

• Fiduciary Duty—ESOPs (Amgen)
• ACA Cases (Little Sisters, Zubik)
• Pre-Emption (Gobeille, Self-Insurance)
• Subrogation (Montanile)
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Amgen Inc. v. Harris, 
136 S. Ct. 758 (2016).

• The Supreme Court did not create any new 
standards in this relatively short decision.  It merely 
highlighted portions of its decision in the 
Dudenhoeffer case regarding ESOP fiduciaries.

• In Dudenhoeffer, the Court held that there was no 
presumption of prudence for an ESOP fiduciary’s 
decision to stay invested in an employer’s stock, but 
also held that there was, effectively, a presumption 
of prudence regarding the fiduciary’s reliance on 
market prices of publically-traded securities.  
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Fiduciary Duty—ESOPs 

• In Amgen, a pharmaceutical company’s stock fell 
after the FDA prohibited it from marketing off-
label uses of one of its biggest products, and 
Amgen employees sued their ESOP fiduciaries for 
staying invested in Amgen stock and thus losing 
money for investors.

• Without explanation, the Supreme Court held that 
the Amgen complaint did not allege enough facts 
showing divestment would not have hurt the ESOP
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Fiduciary Duty—ESOPs 

• The Supreme Court emphasized the following 
point from Dudenhoeffer:
– To sue a fiduciary based on continued ESOP 

investment in the employer’s stock, the plaintiff must:
• Plausibly allege that a prudent fiduciary in the defendant’s 

position could not have concluded that stopping purchases—
Which the market might take as a sign that insider fiduciaries 
viewed the employer's stock as a bad investment—Or 
publicly disclosing negative information would do more harm 
than good to the fund by causing a drop in the stock price 
and a concomitant drop in the value of the stock already held 
by the fund. (Emphasis added)
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Fiduciary Duty—ESOPs 

• Practitioners making investment-related 
decisions should always document all of their 
analysis, reasoning, and related efforts to 
show prudent decision-making processes. 

• Valuation is always an issue for privately 
traded shares.  See Perez v. Bruister.  For 
publically-traded securities, it is much easier 
as the fiduciary can show its publically 
available market price. 
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Little Sisters of the Poor Home for the Aged, Denver, 
Colorado v. Burwell, 136 S. Ct. 446 (2015).

• In March, 2016 the Supreme Court heard oral 
arguments on a group of cases challenging the 
ACA contraception coverage mandate and its 
religious objection exemption procedure as applied 
to non-profit religious organizations.

• In 2014, the Court had ruled in Burwell v. Hobby 
Lobby that a private, closely held corporation was 
not required to provide contraception coverage 
through its employer health plans if the principles 
of the corporation objected on religious grounds.
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ACA Contraceptive Mandate Challenge

• The Court in the Hobby Lobby decision had noted 
the existence of a regulatory exemption that 
allowed non-profit religious organizations to opt 
out of the contraception coverage mandate, 
indicating that objecting corporations could use a 
similar process. 

• However, several non-profit organizations have 
challenged that exemption process as being overly 
burdensome on their free exercise of religion. 
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ACA Contraceptive Mandate Challenge

• Under ACA regulations, a non-profit religious 
organization that objects on religious grounds to 
paying for contraception through its insurance plan 
can 
– File a form with its third-party administrator or insurance 

issuer, or 
– Notify the US Department of Health and Human 

Services. The administrator or issuer would then 
independently provide the required contraceptive 
coverage, with no financial or any other type of 
involvement by the objecting organization.
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ACA Contraceptive Mandate Challenge

• Initially the exemption was only available to 
churches, but in 2013 HHS expanded it to 
include other non-profit religious organizations, 
effective January 1, 2014.  

• Insurers contracting with self-certified objectors 
under this exemption are not allowed to charge 
any fees or require cost sharing of any plan 
participants, and must segregate the billing and 
funding for contraception coverage.  
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ACA Contraceptive Mandate Challenge

• The Supreme Court was expected to 
decide in these cases whether this “opt-
out” process violates the organizations’ 
statutory and constitutional rights to free 
exercise of religion. 

• The cases cover not only employers but 
also other types of plans, such as those 
for students of religious universities.
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ACA Contraceptive Mandate Challenge

• In an unusual move, the Court issued an order a 
week after oral arguments requesting the parties 
to brief the Court on a possible compromise.

• The Court’s order offered as an example an 
arrangement whereby a non-profit organization 
need only state to its administrator or issuer that it 
will not pay for contraceptive coverage, as part of 
negotiations over plan terms, leaving it to the 
administrator or issuer to arrange for the 
necessary coverage.
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ACA Contraceptive Mandate Challenge

• Petitioners have clarifies that their 
religious exercise is not infringed where 
they “need to do nothing more than 
contract for a plan that does not include 
coverage for some or all forms of 
contraception,” even if their employees 
receive cost-free contraceptive coverage 
from the same insurance company.
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ACA Contraceptive Mandate Challenge

• The Government has confirmed that the 
challenged procedures “for employers with 
insured plans could be modified to operate 
in the manner posited in the Court’s order 
while still ensuring that the affected 
women receive contraceptive coverage 
seamlessly, together with the rest of their 
coverage.
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ACA Contraceptive Mandate Challenge

• In light of the positions asserted by the 
parties in the supplemental briefs, the 
Court vacated the judgments below and 
remanded to the respective United States 
Courts of Appeals for the Third, Fifth, 
Tenth, and D.C. Circuits.
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Zubik v. Burwell,
136 S. Ct 1557 (2016)

• This past spring, the United States Supreme Court heard oral 
arguments on a group of consolidated cases challenging the 
contraception coverage mandate under the Patient Protection 
and Affordable Care Act (“ACA”) and the religious objection 
exemption procedure as applied to non-profit religious 
organizations.  

• However, rather than issue a substantive decision on the issue 
presented—Whether the exemption procedure violated the 
petitioners’ religious freedom rights—The Supreme Court 
remanded the case for further litigation on the question of a 
possible compromise measure.
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Gobeille v. Liberty Mutual Ins. Co.,
136 S. Ct. 936 (2016).

• The Supreme Court ruled that a Vermont 
health insurance reporting law was 
preempted by ERISA.  

• Approximately eighteen other states have 
similar data-collection laws in place.  These 
laws aim at improving health care service 
pricing transparency and allow states to 
study health care and insurance costs. 
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ERISA Pre-empts 
Vermont Health Data Law 

• The Vermont law required health insurers, 
providers, plan administrators, and governmental 
agencies to report any “information relating to 
health care costs, prices, quality, utilization, or 
resources,” including health insurance claims and 
enrollment data.

• The law authorized the enforcing state agency to 
specify additional types of information and issue 
reports based on the data it received. 
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ERISA Pre-empts 
Vermont Health Data Law 

• Liberty Mutual sponsored a health insurance plan 
for its employees and contracted with Blue Cross 
as third-party administrator for the plan.  Liberty 
Mutual indemnified Blue Cross for any legal claims 
related to the plan.

• Liberty Mutual directed Blue Cross not to report 
the required information out of concern that the 
disclosure would violate its fiduciary duties under 
ERISA, and sued for declaratory judgment in 
federal court to this effect.
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ERISA Pre-empts 
Vermont Health Data Law 

• ERISA pre-empts “any and all state laws” as they may 
now on hereafter relate to any employee benefit plan.  
Case law describes two categories affected:
1) State law directly references ERISA plans, or 
2) State law has an impermissible “ connection with” ERISA 

plans, meaning that it 
• Governs a central matter of plan administration or 
• Interferes with nationally uniform plan administration.

• A state law may also be pre-empted if it has acute 
economic effects on ERISA plan administration.
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ERISA Pre-empts
Vermont Health Data Law 

• Here, the Court found that the state law has 
an impermissible “ connection with” ERISA 
plans in that as to "the law interfered with 
nationally uniform plan administration.  

• Justice Breyer in his concurrence noted that 
“reporting, disclosure, and recordkeeping are 
central to, and an essential part of, the 
uniform system of plan administration 
contemplated by ERISA.” 
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ERISA Pre-empts 
Vermont Health Data Law 

• Pre-emption is necessary in order to prevent 
multiple jurisdictions from imposing different 
or even parallel regulations, creating wasteful 
administrative costs and threating to subject 
plans to liability.

• Justice Breyer in his concurrence noted that 
the U.S. Secretary of Labor could request the 
type of information Vermont and other states 
wish to study.
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ERISA Pre-empts 
Vermont Health Data Law 

• The court found no need to address the “anti-pre-
emption” provisions of ACA as the basic ERISA 
pre-emption provisions maintain their pre-emptive 
force whether or not the new ACA reporting 
obligations also pre-empt state law.

• Gobeille strikes a blow to state efforts to study 
and control health care and insurance costs. It 
remains to be seen if states will be able to 
collaborate with the federal government to collect 
the data they need.
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Self-Insurance Institute of America, Inc. v. 
Snyder, 136 S. Ct. 1355 (3/7/2016).

• In a separate decision, the Court also 
reversed and remanded another state-law 
preemption case in light of the Gobeille
ruling.

• The Sixth Circuit had held that a state tax 
on paid health insurance claims was not 
preempted by ERISA.
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Montanile v. Board of Trustees of Nat. Elevator 
Industry Health Benefit Plan, _S. Ct. (2016).

• Subrogation—Supreme Court held that 
ERISA-governed employee benefit plan 
cannot bring a reimbursement claim 
against the general assets of a beneficiary.
– This is only a minor extension of a principle 

established by the Supreme Court in 2002 
(Great-West Life & Annuity Ins. Co. v. 
Knudson).
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Subrogation 

• Here, plan beneficiary was insured through 
employer’s health insurance plan, which 
reserved the right to third-party payments to 
beneficiary for medical claims.   

• Plan paid out medical claims to beneficiary for 
injury for which beneficiary later received a 
settlement from a third party.  

• Plan tried to recover reimbursement from 
beneficiary, but beneficiary’s lawyer challenged.

7-29



Subrogation 

• Beneficiary’s lawyer was holding the settlement 
funds temporarily while they negotiated.  

• After negotiations broke down, the lawyer gave 
notice to the plan that he intended to distribute 
the funds (minus attorney’s fees) to the 
beneficiary. The plan did not respond, so the 
beneficiary received the money.

• Plan waited 6 months before suing for the 
settlement funds, by which point most of the 
proceeds had been spent.
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Subrogation

• ERISA limits plans to “equitable” claims, which the 
Supreme Court has interpreted to mean that a 
plan cannot simply recover money owed to it; 
rather, a plan can only recover a specific, 
identifiable fund that rightfully belongs to the plan.  

• The plan here had tried to argue that because the 
beneficiary had the money at one point in time, an 
“equitable lien” attached, allowing the plan to 
collect what it was owed from the beneficiary’s 
general assets.
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Subrogation 

• The Court disagreed, ruling for the beneficiary.
– Although not helpful to the plan in this case, the 

Court noted that a plan may be allowed to recover 
money from a specific account when settlement funds 
were “co-mingled” with funds in that account.  

• Lesson learned: 
– Act quickly to collect money owed, before the money 

is distributed and/or spent.
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DOL’s New Fiduciary Rules

• April 6, 2016: DOL issued the final “Conflict of 
Interest” regulations 
– Redefines and expands who is classified as an 

“investment fiduciary” under ERISA as a result of 
giving investment advice to a plan or its participants 
or beneficiaries.

– Significance of new rule:
» If investment fiduciary, the person must act in participant’s 

best interest, avoid engaging in prohibited transactions 
and charge only reasonable fees.
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DOL’s New Fiduciary Rules

• Replaces regulations originally issued in 1975.
– DOL viewed old rule requiring that advice be made “on a 

regular basis” or be “the primary basis for a decision” to 
be too narrow.

– Many investment advisors could avoid fiduciary 
responsibility under old rule.

• Reflects evolution from DB plans to DC plans where 
individual participants are investing their own 
retirement assets.

• Phased-in implementation begins April 2017 and full 
effect by January 1, 2018.
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DOL’s New Fiduciary Rules

• Classified as an investment fiduciary if the 
person provides covered investment advice in 
the form of a recommendation: 

• Recommendation: Communication reasonably 
viewed as suggesting specific action.  
– The more tailored the suggestion, the more likely 

it will be viewed as a recommendation.
• Person providing the recommendation must receive a 

fee or other compensation for it. 
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DOL’s New Fiduciary Rules

• Covered Investment Advice: Recommendation 
consists of “covered investment advice.”
– Buying, holding, selling or exchanging securities or 

other investment property.
– How securities should be invested after rollover to an 

IRA.
– Management of securities, including investment 

policies or selection of investment providers. 
– Whether to take a rollover, transfer or distribution 

from a plan or IRA.
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DOL’s New Fiduciary Rules

• Fiduciary Relationships:  Recommender has 
relationship with the plan, a plan fiduciary, or a 
plan participant. 
– Provides specific advice about specific 

investment with respect to plan assets. 
– Pursuant to agreement that advice is based on 

particular needs of recipient.
– Represents or acknowledges himself as fiduciary 

under ERISA or Internal Revenue Code. 
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DOL’s New Fiduciary Rules

• Communications that are not recommendations.
– Making available a platform of investment 

alternatives.
– Responding to RFPs.
– Providing viding objective financial data comparisons 

with independent benchmarks.
– General communications, e.g., newsletters, 

commentaries, general retirement and financial 
planning.
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DOL’s New Fiduciary Rules

• Investment education.
– Does not reference appropriateness of individual 

investment alternative, individual benefit distribution 
options.

– Does not address specific plan investments, products, 
alternatives, options or services.

• Takeaway:  
– Some investment advisors who were not plan fiduciaries 

may now be classified as investment advice fiduciaries.
– Trustees may have recourse against third parties who will 

now be deemed to be investment advice fiduciaries.
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Green v. Brennan, 
136 S. Ct. 1769 (2016).

• 7-1 decision holding that applicable statute of 
limitations to file claim in a constructive discharge 
situation begins to run when employee provides 
notice of his resignation to employer.

• Clock commences upon notification of resignation, 
not effective date of resignation.

• Uncommon factual pattern—Federal employee 
with 45 day clock to meet with EEO counselor per 
applicable federal statutes.
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Green v. Brennan (continued)

• Time will tell if application of this rule is limited by 
facts of this case.

• Justice Alito, in concurrence, noted that Title VII 
requires that a discriminatory act occur within the 
statutory limitations period.  

• He opined that in Title VII cases, whether an 
employee’s resignation will start the limitations 
period hinges on whether the employee can show 
that the employer’s discriminatory acts forced 
him/her to resign (at that time). 

7-43



Heffernan v. City of Paterson, 
136 S. Ct. 1412 (2016).

• Detective alleged he was demoted after he was observed 
carrying signs and speaking to campaign staff of 
candidate opposing incumbent mayor

• Heffernan maintained throughout the case that he did 
not support the challenger and, in fact, supported the 
incumbent mayor (in whose office he was employed).

• Unusual issue for Court:  Does First Amendment prohibit 
adverse action against public employee based on 
mistaken belief concerning his political allegiances?
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Heffernan v. City of Paterson 
(continued)

• In 6-2 decision, Court remanded case to lower court, 
holding that violation of First Amendment could be found 
on these facts

• Employer’s motive and the facts as the employer 
reasonably understood them to be were dispositive

• City maintained that Heffernan was disciplined not due 
to perceived political allegiance, but because he violated 
neutral policy prohibiting all police officers from overt 
involvement in any political campaign.  Court expressed 
no opinion on legality of such a policy.
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Tyson Foods v. Bouaphakeo, 
136 S. Ct. 1036 (2016).

• Jury verdict awarding $2.9M to class of 3000+ 
meat plant employees for unpaid overtime when 
donning and doffing protective gear

• Court upheld statistical evidence from time and 
motion expert, extrapolated to the class, to 
support the employees’ claims for overtime pay

• Court noted that Tyson Food failed to maintain 
accurate overtime records—So employees had to 
rely on other evidence to support claims
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CRST Van Expedited v. EEOC,
136 S. Ct. 1642   (2016).

)• Unanimous 8-0 decision upholding award of $4.5M 
to defendant employer after EEOC’s Title VII case 
against it was dismissed by trial court

• Supreme Court held that prevailing party under 
Title VII need not necessarily obtain judgment “on 
the merits” to obtain award of attorneys’ fees

• Court did not consider whether judgment 
supporting fee award needs to be “preclusive”
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CRST Van Expedited v. EEOC
(continued)

• Supreme Court finds that prevailing party 
doesn’t require judgment on merits in order to 
recover attorney fees
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Friedrichs v. California Teachers Assn.,
136 S. Ct. 1083, (2016).

• In a split decision without written opinion, 
the Supreme Court effectively affirmed a 
lower court decision allowing the state of 
California to assess agency fees against 
employees opting not to join the unions 
that represent their interests in collective 
bargaining.
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Agency Fee Decision Affirmed 4-4

• A prior Supreme Court case, Abood v. Detroit 
Bd. of Ed., upheld these fees in the face of 
First Amendment challenges, so long as the 
unions only use the agency fees for activities 
"germane" to collective bargaining. 

• The relatively short lower court decision in 
Friedrichs merely cites to this precedent as 
controlling and rules in favor of the union. 
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Agency Fee Decision Affirmed 4-4

• Supporters of agency fees argued that the 
absence of such fees will allow employees to 
benefit financially from the existence of a 
union without needing to provide any 
financial support, and so will be incentivized 
not to join. 

• A decision to overturn the lower court on the 
merits in this case could have posed a 
significant threat to the financial viability of 
public unions nation-wide. 
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Jones v. Mun. Employees’ Annuity & Ben. Fund of 
Chicago, 2016 IL 119618 (S. Ct. Ill., 2016).

• Illinois Supreme Court held that a state pension 
reform law was unconstitutional because it 
violated the state constitutional right to vested 
pension benefits for public employees.

• This case is one of many recent cases challenging 
cuts to expected public pension benefits for state 
and municipal employees. Unlike some states, 
however, Illinois has constitutional protections for 
statutory pension rights.

7-52



Jones v. Mun. Employees’ Annuity & 
Ben. Fund of Chicago (continued)

• The Illinois constitution provides: 
“Membership in any pension or retirement 
system of the State, any unit of local 
government or school district, or any agency 
or instrumentality thereof, shall be an 
enforceable contractual relationship, the 
benefits of which shall not be diminished or 
impaired.”
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• Facing a $20 billion pension fund deficit in 
the city of Chicago, the state legislature 
passed a law reducing pension benefits 
and increasing required contributions by 
both employees and public 
employers. Union representatives were 
involved in drafting the law, and the vast 
majority of them supported it.

Jones v. Mun. Employees’ Annuity & 
Ben. Fund of Chicago (continued)
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• Union members participating in two affected 
pension funds sued the funds, arguing the 
new law was unconstitutional. The city of 
Chicago intervened to defend the law.

• In effect, the Illinois constitutional pension 
protection clause creates vested, irrevocable 
benefits for employees and retirees once 
state law establishes those benefits.

Jones v. Mun. Employees’ Annuity & 
Ben. Fund of Chicago (continued)
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• The Illinois Supreme Court agreed with the 
pensioners. The Court rejected the City’s 
argument that the pensioners “benefited” from 
the new law by avoiding the pension funds’ 
insolvency.

• The “benefits” protected, the Court held, were 
the annuity amounts to be received, with no 
regard to how the employers funded the plans, 
and so could not be reduced through legislation.

Jones v. Mun. Employees’ Annuity & 
Ben. Fund of Chicago (continued)
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• Notably, the Court found the unions did 
not ratify the changes contained in the 
new law by their participation in drafting 
proposed language to the legislature.

• Unions, the Court held, could only waive 
constitutional pension rights for their 
members through the collective bargaining 
process. Here, no such process occurred.

Jones v. Mun. Employees’ Annuity & 
Ben. Fund of Chicago (continued)

7-57



Encino Motor Cars v. Navarro, 
No. 15-415, 2016 WL 3369424 (2016).
• Supreme Court ruling “service advisors” at car dealerships are 

exempt from overtime pay because D.O.L. rule change was 
not sufficiently justified.

• Multiple “service advisors” from a California Mercedes-Benz 
dealership brought suit against their employer, Encino Motor 
Cars, for violation of the Fair Labor Standards Act (FLSA). The 
employees indicated that they were consistently working 
more than 40 hours a week and that their employer was not 
providing them with overtime pay as required under FLSA 
standards.  
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Encino Motor Cars v. Navarro 
(continued)

• The Court ruled in favor of the dealership 
based on administrative law principles, 
indicating that the recent change in 
Department of Labor (DOL) rules which 
eliminated a prior exemption for service 
professionals was not sufficiently 
established. 
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• The Supreme Court vacated this case and remanded it 
for further determination at the lower courts because 
of their reliance on the Chevron deference to 
regulatory interpretation. 

• The Court does not, however, decide whether or not 
the FLSA exemption is applicable to service advisors. 
The decision whether or not the exemption should 
apply is left to the lower courts, though Justices 
Thomas and Alito write in their dissenting opinion that 
they believe the exemption would apply after a 
cursory plain language interpretation of the regulation. 

Encino Motor Cars v. Navarro 
(continued)
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• Concurring in the opinion, however, 
Justice Ginsburg and Justice Sotomayor 
believe that the DOL should have made a 
greater effort in explaining its reasoning 
and that the lower courts might uphold 
the new interpretation which eliminates 
the exemption.

Encino Motor Cars v. Navarro 
(continued)
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Perez v. Bruister, 
2016 WL 2343009 (5th Cir. 5/3/2016)

• Federal district court did not err in finding 
that owner of closely-held corporation 
acted as a fiduciary of ESOP and breached 
fiduciary duties by interfering with 
valuation process and sale of owners stock 
in the corporation to the ESOP.
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Santana-Diaz v. Metropolitan Life Ins. Co., 
816 F.3d 172 (1st Cir. 3/14/2016)

• Generally, under ERISA, a plan can establish 
its own statute of limitations for lawsuits over 
plan-related disputes, so long as the 
limitations period is reasonable.  
– Including a limitations period that begins to run 

before the claimant receives a final denial.

• If the plan declines to do so, state-law 
statutes of limitations applicable to similar 
claims will apply.  
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Santana-Diaz v. Metropolitan Life Ins. Co., 
816 F.3d 172 (1st Cir. 3/14/2016)

• ERISA regulations require that “any 
adverse benefit determination” include:
– [a] description of the plan’s review procedures 

and the time limits applicable to such 
procedures, including a statement of the 
claimant’s right to bring a civil action under 
section 502(a) of the Act following an adverse 
benefit determination on review; . . . .

• 29 CFR 2560.503-1
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Santana-Diaz v. Metropolitan Life Ins. Co.
(continued)

• In this case, a disability-benefits claimant, 
Santana-Diaz, appealed his benefits 
termination under a 24-month mental-health-
disability limitation.

• The plan had specified a 3-year statute of 
limitations, but failed to make any mention of 
this internal statute of limitations in several 
claim denial notices to the claimant
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• The First Circuit ruled: 
1) The regulatory requirement that an adverse 

determination include “a statement of the 
claimant’s right to bring a civil action” required 
notifying claimants of a plan’s specific internal 
statute of limitations for filing suit, and

2) Failure to do so rendered the plan’s internal 
deadline inapplicable. 
• Even when the claimant has other documents 

communicating these time limits.

Santana-Diaz v. Metropolitan Life Ins. Co.
(continued)
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• Lessons learned:
– Include as much information as possible in 

denial notices and other 
participant/beneficiary communications.

– Follow ERISA regulations, erring on the side 
of providing more detail where the regulations 
appear unclear as to what is required.

Santana-Diaz v. Metropolitan Life Ins. Co.
(continued)
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Koning v. United of Omaha Life Ins. Co., 2015 WL 
5603094,—Fed. Appx.—(6th Cir. Sept. 24, 2015). 

• Claim determinations —An administrator should  
explain why it makes a decision contrary to the 
submitted supporting documentation.

• Here, Vicki Koning worked for many years with 
chronic back pain, until finally reaching a point 
where she determined her condition prevented 
her from working. 

• She was denied long-term disability benefits 
under her employer’s plan.
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• The claim administrator had found no physical 
change in her condition at the time she claimed 
benefits, and so denied the claim because she had 
worked with her condition for many years before.

• The court here sent the claim back to the 
insurance company for redetermination, finding 
that it failed to address medical documentation 
from Ms. Koning’s treating physician providing a 
credible and well-supported opinion that she was 
permanently disabled.

Koning v. United of Omaha Life Ins. Co., 2015 WL 
5603094,—Fed. Appx.—(6th Cir. Sept. 24, 2015). 
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• Lessons Learned:
– The administrator should provide the reason 

or reasons for the denial. 
– Address countervailing evidence of all types 

and explain why the decision made is correct 
notwithstanding the contrary evidence.

– Ignore the treating physician’s evidence at 
your peril.

Koning v. United of Omaha Life Ins. Co., 2015 WL 
5603094,—Fed. Appx.—(6th Cir. Sept. 24, 2015). 
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Stephanie C. v. Blue Cross Blue Shield of Mass. HMO Blue, 
Inc., 2016 WL 629058,—VF.3d—(1st Cir. Feb. 17, 2016).

• Claim determinations —The First Circuit 
recently held that a plan followed proper 
process and sufficiently communicated with 
the claimant in denying claim for health 
benefits, but that plan had not granted 
discretion to plan administrator by placing 
discretionary clause in plan document that 
was not provided to claimant.  
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• Stephanie filed a claim for residential care services 
for her son, who had severe mental health and 
behavioral problems.

• The plan administrator denied the claim, finding, 
based on review by psychiatrist-evaluator, that the 
treatment was not medically necessary as required 
by the plan.

• On Stephanie’s internal review, the plan again 
denied the claim, based on review by second 
psychiatrist-evaluator of all relevant documents.

Stephanie C. v. Blue Cross Blue Shield of Mass. HMO Blue, 
Inc., 2016 WL 629058,—VF.3d—(1st Cir. Feb. 17, 2016).
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• One plan document provided to plan participants 
stated that administrator: 
– “Decides which health care services and supplies that 

you receive (or you are planning to receive) are 
medically necessary and appropriate for coverage” 

• First Circuit found this insufficient to grant discretion

• Clearer grant of discretion in agreement between 
plan sponsor and administrator also was not 
effective because participants did not get this 
document

Stephanie C. v. Blue Cross Blue Shield of Mass. HMO Blue, 
Inc., 2016 WL 629058,—VF.3d—(1st Cir. Feb. 17, 2016).
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• Lessons learned:
– Utilize and document a thorough and prompt 

claim review process
– Make sure necessary plan terms are stated in 

all documents that are provided to plan 
participants and beneficiaries 

– Draft discretionary clauses carefully

Stephanie C. v. Blue Cross Blue Shield of Mass. HMO Blue, 
Inc., 2016 WL 629058,—VF.3d—(1st Cir. Feb. 17, 2016).
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Yafei Huang v. Life Ins. Co. of N. Am.,
801 F.3d 892 (8th Cir. Sept 3, 2015). 

• Misrepresentation —An insurance company denied 
life insurance benefits to the wife of a deceased 
plan participant because the participant failed to 
notify the plan as to the change in his health 
status, which was required under the plan terms. 

• The wife sued for breach of fiduciary duty (not for 
wrongful denial of benefits), claiming that 
someone working for the insurer had told her over 
the phone that health status was not relevant to 
coverage.  
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• The Eighth Circuit dismissed her claim, noting 
that the health status update requirement was 
clearly stated in the summary plan description 
and in the plan’s application form.

• Lessons learned:
– Emphasize key plan terms in your SPD and include 

reminders as often as feasible. 
– Train your staff on what to say, and what not to say, 

in response to participant and beneficiary questions.

Yafei Huang v. Life Ins. Co. of N. Am.,
801 F.3d 892 (8th Cir. Sept 3, 2015). 
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• Even with discretionary clauses, courts may 
still overturn claim determinations.

• This case presents a situation where the 
court overturned a claim denial that 
appeared entirely in accordance with plan 
terms because the court found the denial to 
be contrary to the “spirit of employer-
provided health care benefits generally and 
with this Plan specifically.”  

Yafei Huang v. Life Ins. Co. of N. Am.,
801 F.3d 892 (8th Cir. Sept 3, 2015). 
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Waskiewicz v. UniCare Life & Health Ins. Co.,
802 F.3d 851 (6th Cir. Oct. 2/Dec. 7, 2015).

• Here, an employee had an emotional and mental 
breakdown for several months, and didn’t report 
the reason for her absence from work until well 
after the required notification period for purposes 
of receiving disability benefits.

• She was terminated retroactively effective as of 
the first day of her absence.  

• This termination date made her ineligible for 
disability benefits because she was not a “covered 
employee” at the time of disability onset.
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• The court ruled in favor of the claimant, explaining:
– “An insurance policy can hardly be said to provide 

employee disability ‘insurance’ at all if it protects against 
sudden disability but not if the employer immediately 
discharges the employee because of the disability before 
she gets a chance to apply for the benefits.”

• Lesson learned:  
– Remember fundamental fairness/the “smell” test
– Hard facts make bad law.  

Waskiewicz v. UniCare Life & Health Ins. Co.,
802 F.3d 851 (6th Cir. Oct. 2/Dec. 7, 2015).
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McCaffree Financial Corp. v. Principal Life Ins. Co., 
2016 WL 98332,—F.3d—(8th Cir. Jan. 8, 2016).

• Eighth Circuit held that financial advisor for employee 
retirement benefit plan could not be liable for breach of 
fiduciary duties for excessive investment management 
fees because fee structure that was alleged to be 
excessive was agreed to in contract between financial 
advisor and plan sponsor.
– An outside party is not a fiduciary of a plan simply by 

negotiating terms for providing services to that plan
– After entering into the agreement, the advisor could be a 

fiduciary
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• Note that a party may act as a fiduciary in 
some respects with regard to a plan’s 
participants, but that does not necessarily 
give the participants the right to sue that 
party for fiduciary breach. 
– Some discretionary act must serve as the 

basis for a claim.

McCaffree Financial Corp. v. Principal Life Ins. Co., 
2016 WL 98332,—F.3d—(8th Cir. Jan. 8, 2016).
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• In this case, the allegation was based on 
the advisor charging an “account” fee on 
top of mutual fund fees that it also 
charged.
– Because the plan sponsor agreed to this 

layering of fees, and the layering was the sole 
basis for the claim, the financial advisor was 
not liable as a fiduciary for this fee structure.  

McCaffree Financial Corp. v. Principal Life Ins. Co., 
2016 WL 98332,—F.3d—(8th Cir. Jan. 8, 2016).
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• Lessons learned:
– Consider investment options carefully, paying 

particular attention to fees
– Monitor all investment decisions
– Stay abreast of evolving practices in 

investment management

McCaffree Financial Corp. v. Principal Life Ins. Co., 
2016 WL 98332,—F.3d—(8th Cir. Jan. 8, 2016).
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Overview

• Part 1—Selected United States Supreme 
Court Cases Relating to Benefit Plans

• Part 2—The New DOL Fiduciary Rules
• Part 3—Other Supreme Court Cases
• Part 4—Lower Court Cases
• Part 5—Transgender Regulations
• Part 6—Ten Tips to Avoiding Litigation
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Transgender Issues

• Background:
– A transgender individual is a person whose 

internal sense of gender is different from the 
gender assigned at birth and reflected on his 
or her birth certificate. 

– Many health plans currently exclude coverage 
for medical treatments related to gender 
identity.
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Transgender Issues

• Denied on basis that:
– Treatments and procedures are not  

“medically necessary”; or 
– Gender transition services are “cosmetic” or 

“experimental.”
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Transgender Issues

• Public and Private Sector Developments:
– 10 states and the District of Columbia 

currently prohibit blanket health insurance 
coverage exclusions based on gender identity 
or expression, including for transition-related 
care in private insurance plans.

– In 2014, State Insurance Departments 
concluded that discrimination under ACA 
could extend to claims on the basis of 
transgender status.
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Transgender Issues

• 25% of Fortune 500 companies offer 
coverage with no transgender-specific 
exclusions.

• Removing exclusions does not mandate 
coverage for procedures for gender 
transition.  

• Only requires insurers to not arbitrarily 
discriminate in coverage determinations.

7-89



Transgender Issues

• AMA and World Health Organization recognize gender
disorder as a serious medical condition.

• AMA views medical treatment for this disorder as 
“medically necessary.”

• AMA passed a resolution in 2008 recognizing “an 
established body of medical research” that 
“demonstrates the effectiveness and medical necessity of 
mental health care, hormone therapy, and sex 
reassignment surgery as forms of therapeutic treatment 
for many patients diagnosed with [Gender Dysphoria].” 
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Transgender Issues

• Courts have repeatedly ruled that these 
treatments may be medically necessary 
and have recognized Gender Dysphoria as 
a legitimate medical condition constituting 
a “serious medical need.”
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Transgender Issues

• ACA—Department of Health and Human Services:
• 2/27/2015: HHS issued final regulations on 

Essential Health Benefits that qualified health plan 
issuers cannot discriminate on the basis of gender 
identity.
– Applies to all non-grandfathered plans inside and 

outside of health insurance exchanges and Medicaid.
– 10 categories of care; establishes a baseline of 

coverage.
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Transgender Issues

• ACA—Department of Health and Human Services:
• 5/11/15, DOL, HHS and Treasury issued FAQs about ACA 

implementation by non-grandfathered group health 
plans.
– FAQ Question #5 clarified that non-grandfathered health plans 

and issuers cannot limit sex-specific preventive services based 
on sex assigned at birth, gender identity or recorded gender if 
provider determines service is appropriate, and the individual 
otherwise satisfies recommendation/guideline criteria.

– Recommended preventive services must be provided without
cost-sharing.
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Transgender Issues

• ACA—Department of Health and Human Services:
• 9/8/2015: HHS issued proposed rules that discrimination 

“on the basis of sex” includes discrimination “on the 
basis of gender identity.”
– HHS rule issued under ACA which prohibits discrimination in 

health coverage on the basis of race, color, national origin, age, 
disability and sex.

– Extends definition of sex discrimination to include discrimination 
on the basis of gender identity.

– First civil rights law to prohibit discrimination on the basis of sex 
in health care.
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Transgender Issues

• EEOC has commenced lawsuits under Title 
VII of the Civil Rights Act asserting sex 
discrimination based on transgender status.

• EEOC General Counsel has stated that 
“[a]ddressing discrimination based on gender 
identity is a priority issue for the [EEOC].”

• Emphasizes the cross-governmental 
department focus on transgender issues, 
both in the employment and benefits areas.
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Transgender Issues

• Takeaway:
– Growing number of jurisdictions recognize 

categorical exclusions of coverage for 
transgender plan participants constitute 
impermissible sex discrimination.

– Plan sponsors and administrators should 
carefully review plan documents to determine 
whether sex and gender-specific exclusions 
are currently in place.
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Transgender Issues

• Takeaway:
– Plan fiduciaries should update themselves on 

transgender issues.
– Consult with plan counsel to determine 

whether current plan exclusions expose the 
plan to potential liability.

– Consult with plan counsel before making any 
new exclusions of transgender treatment or 
preventive services coverage.
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Overview

• Part 1—Selected United States Supreme 
Court Cases Relating to Benefit Plans

• Part 2—The New DOL Fiduciary Rules
• Part 3—Other Supreme Court Cases
• Part 4—Lower Court Cases
• Part 5—Transgender Regulations
• Part 6—Ten Tips to Avoiding 

Litigation
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Remember The Guiding 
Principles: The D’s

D’s to Remember:
– Dignity
– Discretion
– Diversity
– Disclosure
– Due Diligence
– Due Process
– Documentation

D’s to Avoid:
– Delay
– Discrimination
– Deceit
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Dignity
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Dignity

• Treat employees with courtesy and 
respect. 

• Listen carefully. 
• Be as responsive as possible.
• Practice the Golden Rule.
• Example this year? Little Sisters,, 

MontanileZubik

7-101



Discretion

• Retain Discretion, 
• But Exercise It 
• Consistently!
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Discretion

• Make sure CBAs/policies/handbook/plans 
provides discretion to the employer/
administrator 
– To construe, interpret and apply terms and to resolve 

ambiguities; 
– To amend or change those policies/handbooks/plans 

at any time.

• Employee communications such as handbooks 
should also include both discretionary language 
and right to amend.
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Discretion

• Exercise discretion reasonably and 
consistently.

• Provide adequate notice/avoid retroactive 
amendments whenever possible.

• Still must comply with the law, the CBA, 
and your own policies. Stephanie C.
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Disclosure/Loose Lips Sink Ships

7-105



Disclosure/Loose Lips

• Use all available communications 
opportunities and frame communications 
so that they will be most likely to be 
understood by all. 

• Avoid legal or highly technical language.
• And always remember: Loose lips sink 

ships!
• This year? Santana-Diaz, Yafei
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Due Diligence
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Due Diligence

• Due diligence means doing your homework.
• Investigate thoroughly: Don’t rely on 

stereotypes, hearsay, or assumptions.
• Due diligence is important in all aspects of plan 

administration from development of the SPD and 
the ensuring of consistent treatment, to the 
adoption of an investment policy and the careful 
selection of investments and the regular review 
and monitoring of same.
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Due Diligence

• Stay current and get appropriate advice before taking 
the action
– Retain appropriate expertise if you are not adequately qualified.
– Remember to monitor the professionals that you do select; sift 

all recommendations with an eye to practicalities, financial and 
legal ramifications and public perception.

– Document your review process and why you made the decisions 
you did.

– Example this year?  
Amgen, Montanile, Tyson Foods, Koning
DOL Fiduciary Rules
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Due Process
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Due Process

• Develop sound policies and procedures and 
adhere to them.

• Beware of overly complicated processes.
• Usually, processes should be in writing or 

otherwise clearly published.
• Importance of both procedural and 

substantive due process.
• This year? Jones, Waskiewicz
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Documentation
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Documentation

• The reasons for good documentation are many, 
not the least of which is that judges, juries, 
arbitrators, and administrative agencies expect it.

• Know the difference between good and bad 
documentation. 

• Don’t promise more documentation then you can 
deliver.

• Document facts rather than conclusions.
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Diversity
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Diversity

• Age
• Gender
• Ethnic background
• Race
• Religion
• National origin
• Disability

• Color

• Gender identity 

• Sexual orientation

• Military service or 
Veteran status

• Genetic 
Information
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Diversity

• Primary Language
• Neighborhood/school attended
• Introvert or extrovert
• Understand directions more readily orally—

Don’t read well
• Detail or big picture person
• Leader or follower
• Close talker/loud mouth/loner

7-116



Diversity

• Cultural competency is the watchword.
• Be sensitive to people’s varying backgrounds and special 

needs.
• Develop a communication style that works for you and 

then adapt as needed to each individual’s needs. 
• Create an atmosphere of dignity and respect where each 

person feels that their contributions are valued and 
where diversity is celebrated.

• Be alert to possible accommodations that may be 
needed.
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Delay
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Delay

• Act/Respond as promptly as possible under the 
circumstances.

• Always adhere to any time limits set forth in your 
CBA, policies, employee handbooks, or other 
relevant source.

• Document agreements to extend timelines. 
• Investigations should be as prompt as possible 

under the circumstances.
• Keep employees informed of need for additional 

time.
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Delay

• Be proactive—Try to anticipate potential 
issues and plan your strategy ahead of 
time so that you can respond quickly.

• Example this year? Montanile, Green.
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Discrimination
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Discrimination

• Avoid illegal discrimination or the 
appearance of it.  
– Remember an intent to discriminate is not 

necessary if there is an adverse disparate 
impact on a protected class.

• Consistency is perhaps the single most 
important guiding principle in handling 
workplace issues.
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Discrimination

• This consistency should include:
– Consistency with the CBA/handbook/policy 

and how it has been previously interpreted 
and applied to other employees.

– Consistency among departments, divisions, 
locations, and supervisors.

– Internal consistency vis-à-vis the employee.
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Deceit
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Deceit

• It is better to say nothing than to lie.
• Using a false reason for a job action can 

cause an inference of discrimination.
• Example this year? Bruister
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Questions?
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