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Overview

1. Legislative Update
2. Case Law Update

– Negligent misrepresentation 
– Collecting amounts from members
– Spouse entitlement issues
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Legislative Update

• Canada Pension Plan is amended
• Nova Scotia extends amortization period
• Quebec moves from solvency funding
• Ontario changes funding rules and regulatory

landscape
• Saskatchewan changing rules for negotiated cost

plans
• BC extends solvency deficiency payment period
• CAPSA revises Guideline No. 4
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Legislative Update

Canada Pension Plan 
• Order in Council signed March, 2017 to bring Bill 

C-26 into force
• Goal is to increase CPP replacement from ¼ 

earnings (up to YMPE) 1/3 earnings
• CPP contributions increase from 4.95% to 5.95%
• Gradual introduction (begins 2019) 
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Legislative Update

Nova Scotia
• Effective August 8, 2017
• One time option to extend solvency deficiency

payment period from 5 to 15 years
• Only deficiencies disclosed in valuation from

December 30, 2016 to January 2, 2019
• Conditions must be met including notice and

cannot have more than 1/3 of members objecting
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Legislative Update

Quebec
• Major changes in force January 1, 2016

– Solvency funding no longer required for DB plans
– Going concern funding augmented by stabilization

provision that depends on plan’s investment
policy

• Goal = reduce volatility of employer contributions

– Rules changed for ongoing and termination use of
surplus
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Legislative Update

Ontario
• Interim funding relief measures

– 2 year deferral of special payments if certain
conditions are met

• Cannot be combined with extension of solvency
funding period for same valuation period

• Notice (but not consent) is required
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Legislative Update

Ontario
• New funding framework for “TB CB MEP”

plans
– Will apply to all multi-employer plans
– No solvency funding obligation but uses PfAD

concept
– New CV calculation rules
– Legislation expected in fall of 2018
– Current temporary solvency funding exemption

continued in interim for specified MEP plans
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Legislative Update

Ontario
• New regulatory powers will this 

change regulator’s approach?
– Enhanced Superintendent powers
– New Financial Services Regulatory Authority

introduced
– Administrative monetary penalties
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Legislative Update

Saskatchewan
• Consultation Paper released on

funding/regulatory approach for
negotiated cost pension plans (collectively
bargained contributions)
– Proposes elimination of solvency funding
– Proposes going concern calculation of

commuted values
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Legislative Update

British Columbia
• Solvency deficiency payment period extended 

from 5 years to 10 years 
– Plans with DB provisions may elect to consolidate 

outstanding solvency deficiencies into one, and 
amortize over a period not exceeding 10 years

• First wave of triennial plan assessments due 
December 31, 2017
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Legislative Update

• CAPSA Revises Guideline #4
– Released December 22, 2016
– Expanded discussion of fiduciary duties
– More guidance for governance framework, 

documenting plan administration responsibilities, 
developing knowledge/skills, communicating with 
members and conducting governance reviews

– Clarifying administrator’s duty to monitor and 
document plan administration
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Case Law Update

• Negligent misrepresentation cases
– Pension (Calder v. Alberta)
– Benefit (Feldstein v. 364 Northern 

Development)
• Recovering amounts from members
• Spouse entitlement issues
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Negligent Misrepresentation
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Negligent Misrepresentation

Calder v. Alberta (ABQB 2017)
– Small group entitled to pensions from closed 

plan and new plan
– In 2009 Administrator calculated closed plan 

pension using highest salary whether earned 
under new or closed plan but then applied 
COLA adjustment to whole of salary
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Negligent Misrepresentation

Calder v. Alberta (ABQB 2017)
– 2012—Administrator discovered error

• COLA applied to whole of salary resulted in a 
“double counting” of inflationary effects

• Should not have counted income earned under 
new plan in calculating pension from closed plan

– Adjustment was significant
• Named plaintiff—$8,000  $2,000/month
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Negligent Misrepresentation

Calder v. Alberta
– Court ruled:

• The error was not a breach of fiduciary duty or 
contract 

• “while remedies may exist to address the wrong 
committed here, they do not include requiring that 
an error of law be committed over and over again”

• However, there was negligent misrepresentation
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Negligent Misrepresentation

Calder v. Alberta
– Damages

• Plaintiffs wanted the difference between the two 
calculations

• Court rejected: Determine what plaintiff would 
have done without the misrepresentation 

– plaintiff would have continued working and accruing 
– calculated salary and pension benefits lost
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Negligent Misrepresentation

Calder v. Alberta—takeaways
• Errors have to be corrected once discovered

– Fiduciary duty does not require the 
administrator to continue to administer the plan 
in error

• Even though the damage award was smaller than 
that claimed by the plaintiffs, still sizeable given 
the other affected members
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Negligent Misrepresentation

Feldstein v. 364 Northern Development 
Corporation (2017 BCCA)

– Claimant suffered from cystic fibrosis
– At trial Court accepted that Defendant 

erroneously described long term disability 
eligibility terms during hiring process

– Employee’s long term disability claim denied 
after he accepted position

– Made claim for negligent misrepresentation
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Negligent Misrepresentation

Feldstein continued
– At trial Court found:

• Defendant knew claimant would likely rely on its 
description of the benefit plan, but took no steps to 
verify the accuracy of the description

• Claimant did not make unwarranted assumptions about 
coverage

– At trial Court awarded $83,336 compensation 
(~40 months LTD) and $10,000 aggravated 
damages
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Negligent Misrepresentation

Feldstein continued
– Appellate court 

• Confirmed finding of negligent misrepresentation
• Overturned aggravated damages award 
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Negligent Misrepresentation—
Takeaways

• Care has to be taken when explaining 
pension or health benefits
– Particularly when the individual is exercising 

options (whether to take the position, whether to 
retire) 

• Try to avoid summarizing benefit promise and 
instead rely on benefit brochures and 
approved descriptions
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Collecting Amounts 
From Members
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Collecting Amounts from Members

Alberta Motor Association v. Gladden (2017 
ABQB)

– Employer obtained consent judgment against 
Gladden for ~$10m that related to a “fraud 
perpetrated by Mr. Gladden” while acting as a 
fiduciary

– Pension contributions had been made by the 
employer
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Collecting Amounts from Members

Alberta Motor Association v. Gladden
– Gladden agreed to transfer commuted value 

of his pension to satisfy judgment
– Employment Pension Plans Act prohibits 

alienation of a pension
• Court considers whether the agreement Gladden 

entered into to give up pension can be honoured
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Collecting Amounts from Members

Alberta Motor Association v. Gladden
– Court is troubled that the pension itself cannot 

be collapsed but the proceeds from the pension 
could be seized

– Court says that the consent judgment can be 
viewed as an “abandonment” of the pension

– Court issues the consent order “despite its 
apparent conflict with the legislation”
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Spousal Entitlement Issues
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Spousal Entitlement Issues

Bell v. Ontario Power Generation Inc. (2017  
ONCA)

– Issue is whether claimant was the member’s 
“spouse”

• Member received pension after declaring no spouse at 
retirement

• Member died in 2011
• Claimant argued she was common law spouse of 

member at retirement
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Spousal Entitlement Issues

Bell v. Ontario Power Generation Inc.
– Court relies on “objective and contemporaneous 

evidence”
• Administrator advised member in 2002 that he did 

not have a spouse identified and provided 
opportunity for him to correct records, member did 
not take any step

• Member retired in 2003 and declared he had no 
spouse

3D-30



Spousal Entitlement Issues

• Bell v. Ontario Power Generation Inc.
– “objective and contemporaneous evidence”

• 2005 member inquired about designating spouse,
administrator provided forms but member did not
take any step

• Claimant argued a flood destroyed evidence of the
common law relationship

• Court of Appeal upholds trial decision
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Spousal Entitlement Issues—
Takeaways

• Unfortunately, plan administrator is often 
called upon to make a decision
– Is there a statute or a plan provision that places 

onus on person claiming the entitlement

• The administration obligation may require 
you to review relevant evidence so find 
“objective and contemporaneous” evidence

3D-32



Questions?
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