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Audits Are Starting to 
Happen in NYC

The NYS Attorney General and the U.S. Department of 
Labor (DOL) have reached an agreement to work together 
to uncover violations under ERISA and New York State laws 
applicable to employer health benefit plans.

What’s your state thinking?

I
New York
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ACA “Old” Mandates.  
Do you have proof?

Let’s review the past mandates by year 
starting with 2013
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Impact on Employers/Plan 
Sponsors—Mandates in 2013

• Form W-2 reporting requirement (for the 2012 tax year)
• $2,500 limit on employee contributions to health FSAs 

(for plan years beginning in 2013) indexed annually
• Summary of benefits and coverage requirements (for 

open enrollment periods starting on or after September 
23, 2012)

• Special enrollment rights and annual notice for 
dependents to 26 coverage
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Impact on Employers/Plan 
Sponsors—Mandates in 2013

• Requirement for employers to notify employees of the 
availability of health insurance exchanges (March 2013)

• Expansion of FICA in 2013 to include an additional 3.8% 
tax on the unearned income of high income individuals

• 0.9% Medicare payroll tax increase in 2013 on high 
income individuals
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Impact on Employers/Plan 
Sponsors—Mandates in 2014

• Reinsurance contribution to collect 12 billion in 2014
• The “pay-or-play” mandate
• Employer certification to HHS regarding whether its 

group health plan provides “minimum essential 
coverage”

• Increase in permitted wellness incentives from 
20% to 30%

• Exchange notices

5A-6



Impact on Employers/Plan 
Sponsors—Mandates in 2014

• 90 day limit of waiting periods
• Coverage under non-grandfathered plans for certain 

approved clinical trials
• Complete prohibition on annual dollar limits
• Guaranteed availability and renewability of insured group 

health plans
• Prohibition on preexisting condition exclusions
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5500s—An ERISA Plan 
Necessity

Are you filing correctly?
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What Is ERISA?
• The Employee Retirement Income Security Act of 1974

(ERISA) (Pub. L. 93-406 codified as 29 USCS §1002) 
• A federal law that was enacted on 9/2/74 that sets minimum 

standards for most voluntarily established pension and health 
plans in private industry to provide protection for individuals in 
these plans.

• ERISA does not require that an employer provide benefit 
plans, such as health insurance, to its employees or retirees, 
but it regulates the operation of a health benefit plan if an 
employer chooses to establish one
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ERISA/Welfare Benefit Plan(s):

• Health
• Dental 
• Vision
• Supplemental Life
• Flexible Spending 

Accounts 
• Health Reimbursement 

Arrangements

• Employee Assistance Program
• Group Term Life
• Group Long Term Disability
• Group Short Term Disability
• Travel/Accident

Fully insured, self-insured or a combination of both, 
including: 

5A-10



Federal News
Starting in 2019

• Proposed regulations released
• To amend the Form 5500 for the first time in many, many years.
• New Schedule J
• New requirements to file for employers under 100 participants
• Self reporting of compliance with ACA
• Self-funded plans are in for more and more documentation, proof, 

and data reporting
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What Do They Want to Know?

• Is the plan claiming grandfathered status
• Details on rebates or reimbursements from 

service providers, such as a medical loss ratio 
rebate under ACA

• Total premium payment and other details 
regarding stop loss coverage

• Employer and participant contributions and 
attesting that contributions were paid timely
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What Do They Want to Know?

• How many individuals are receiving COBRA 
coverage through the plan

• Who may be covered under the plan 
(employee, spouse, dependents and/or retirees)

• Whether the plan has a high deductible
• Whether the plan is an FSA or HRA or has either 

as a component)
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Claims Information

Claims payment information, including:
• Counts of claims approved and denied, with a dollar 

amount of claims paid
• Counts of benefit claim appeals and results of 

appeals
• Counts of benefit claims adjudicated late
• Counts of pre-service claims appealed and results of 

appeals
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Claims Information

• Whether the plan was unable to pay claims at any 
time during year

• Self-report of compliance with various federal 
laws including HIPAA, GINA, MHPAEA and ACA!

• Whether the plan is subject to and complied with 
Form M-1 filing requirements

• For plans with insurance policies, whether premiums 
were paid timely and whether any delinquent 
payments resulted in coverage lapse
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“Unintentional” ERISA plans

• Some voluntary benefits may be an “unintentional” 
ERISA plan if written on the group framework
– i.e., voluntary short term
– i.e., voluntary long term disability

• Other voluntary benefits may not be if:
– Written with individual policy numbers per employee 
– Employer only collects after tax deductions, submit to carrier

Review your plans carefully—
when in doubt, seek benefits counsel
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Definitions and Requirements
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Who Has to File?

• All welfare benefit plans 
– Covered by ERISA 

• Multiple Employer Welfare Arrangement (MEWA) as 
defined in ERISA section 3(40) must file

• Government entities exempt, as well as some public 
authorities (depending on funding stream)

Possible no exception for under 100 
participants coming!
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I Need to File, Now What?

• Who completes the 5500?
• Internal staff?
• Broker?
• TPA?
• Using Efast? Private vendor?
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What if I Should Have Filed 
But Never Did?

• The DOL has authority under ERISA section
502(c)(2) to assess civil penalties

• $2,097 per day—increased January 2017 and
annually going forward, released each January 15

• Delinquent Filer Program—as long as you haven’t
already been caught!
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What Is a Summary Annual 
Report (SAR)?

• Summary annual report derived from
information entered on both Form 5500 and all
Schedule As

• Summary annual report must be provided to all
benefit eligible employees within two months
from the 5500 filing deadline.
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Summary Annual Report Example
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Wouldn’t it Be Nice . . . ?
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Welcome to 
Plan Documents 101
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Review the 
Following Plan Types

• Section 125 cafeteria plans (including premium only
plans (POP); Health care FSA; and dependent care FSA

• Self-funded medical plans including active and retiree
plans

• Health reimbursement account (HRA)
• Health savings account (HSA)
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Review the 
Following Plan Types

• Health plans
• Dental plans 
• Vision plans 
• Wrap plans for fully 

insured arrangements 
(used to fill in gaps 
commonly left by 
insurance certificates of 
coverage)

• Adoption assistance plans
• Transportation/

Commuter plans
• Wellness plans
• Employee assistance 

plans (EAP)
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If it Is an ERISA Plan . . .

If you (and your benefits counsel) determine the 
Plan to be a welfare benefit plan, ERISA requires 
plans to:
• Provide participants with plan information including

important information about plan features and funding
• Enforce fiduciary responsibilities for those who manage

and control plan assets
• Establish a grievance and appeals process for participants

to get benefits from their plans
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Plan Documents

ERISA Title I:
Protects Employees’ Rights to their Benefits

Plan documents outline their rights and the plan benefits

Gives participants the right to sue for 
benefits and breaches of fiduciary duty and 

tells them how to do it!

5A-29



“Let Me See That . . .”
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A Plan Document 
Should Include:

• What benefits are offered
• Who is eligible for those benefits
• Who pays for the benefits and how
• How do you elect the benefits
• How you can change the elections for those

benefits
• ACA mandates
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What Do You Do With Them?

• The plan document must be “adopted” by the plan 
administrator/employer

• The plan document must be the final authority on 
the plan

IMPORTANT
There is no “plan” without the documentation

No POP plan, no pre-tax deductions
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SPD Walkthrough
• Eligibility—information on when an employee can begin to 

participate in the plan; when participation is terminated
• Election rules—open enrollment; change is status/other qualifying 

events
• Benefits—services and benefits; salary reductions; funding 

method; premium payment 
• COBRA—full description of the when, how and why
• Claims—if FSA, internal and new external appeals process 
• Plan Sponsor/Plan Administrator—that’s you, not the TPA 
• Mandatory Notices—Special Enrollment Notice, Women’s Rights, 

HIPAA, Patient Protection, HRA Waiver, HiTech Act, Privacy 
Separation and many, many more
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What Plans Are Included 
in an SPD?

Each welfare benefit plan needs an SPD, however if 
you have a health, dental, vision, group life, group 
disability plan, travel/accident plan . . .

You can also use a “wrap” SPD to wrap all benefits into 
one SPD, with one plan number, and only one form 
5500 to file!
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Summary of 
Material Modification (SMM)

If a plan is changed, participants must be 
informed, either through a revised summary 
plan description, or in a separate document, 
called a summary of material modifications, 
which also must be given to participants 
free of charge.
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Summary of Benefits 
and Coverage (SBC) and Glossary 

A new requirement required by the Affordable Care Act (ACA) which applies to 
Grandfathered and Non-grandfathered plans
• Provide the Model SBC and Uniform Glossary as it applies to each plan 
• See: Templates and Compliance Guides 

– Department of Labor’s website under “Summary of Benefits and Coverage and 
Uniform Glossary” at: http://www.dol.gov/ebsa/consumer_info_health.html

• There is also a 60-day advanced notice requirement when a health plan or 
issuer modifies the terms of the plan or coverage

• (Penalty up to a $1,000 fine per enrollee for each failure to 
provide)

• Employees residing in NY, Bronx and Queens County must provide spanish
SBC and Glossary. What’s your state requirements?
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DOL 
Audit Preparedness Plan

Are you ready?
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The Process

• The process (typically) starts when agency 
sends letter to plan sponsor:
– Advising sponsor that “plan” is to be reviewed

• If retirement plan, it will be focused on one
• If welfare plan, could be just health or could be all

– Advising sponsor that agency will visit 
company on a certain date to review plan 
documentation
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The Process

• Advising sponsor that on-site visit obviated if 
sponsor will provide to agency specified 
documentation

• Including a multitude of requests for 
documentation and information

• Establishing a very short time frame in which to 
respond

Five to seven days!
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Document Retention

• Basic Rule: Employee benefit plan documents 
and documents required by ERISA must be 
retained for six to eight years after the date of 
filing, resolution, or amendment

• Materials should be preserved in a manner and 
format that permits ready retrieval

• All records including annual reports, disclosures, 
amendments and resolutions should be retained
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Document Retention

This includes:
• Original signed plan documents and amendments
• Corporate resolutions and board minutes
• committee meeting minutes related to the plan
• Plan disclosures and communications to participants—

Form 5500s, SARs, SPDs, SMMs, etc.
• Financial reports, audits, and related statements
• Trust documents
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Document Retention

• Nondiscrimination and coverage testing results
• Disputed claim records in the event of 

future litigation
• Payroll and census data used to determine 

eligibility and contributions
• Notices of creditable/non-creditable coverage
• Did you file with CMS on-line
• IRO contracts (Need for HRA plans too!)
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Common Misconception

• Agencies only look back three years—
NOT TRUE

It is a good internal practice for the official plan 
documents to be retained for the life of the plan, 
so that the plan sponsor has a paper trail of the 

plan from its inception.

You may need to prove it under ACA!
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Electronic Delivery

Are you in full compliance with all of the 
requirements?
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It’s Not For Everyone

• If you are providing your documents electronically via an 
enrollment portal, intranet, email etc.

• Make sure you meet ALL electronic delivery 
requirements, put yourself thru an audit!

• Penalties for non-compliance are wide ranging from 
$110/day or a flat penalty based on the facts and 
circumstances.

• Either way, it will be costly
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ACA—A New Addition to the 
DOL’s Toolkit
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How You Respond Makes a BIG 
Difference to the Outcome!
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Grandfathered Status

For plans that are claiming or have claimed grandfathered 
status, DOL asks for:
• Disclosure statements regarding grandfathered status included in 

material distributed to participants and beneficiaries describing the 
benefits provided under the plan; and

• Records documenting the terms of the plan on March 23, 2010, 
along with any ancillary documents required to verify the status of 
the grandfathered plan; and

• Provision in SPD that excludes children under 26 with other 
employer coverage and records for documentation.
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Non-Grandfathered Status

Requests applicable to non-grandfathered plans:
• The plan’s choice provider disclosure notice, along with a 

list of participants who received that notice
• Documents relating to the plan’s emergencies services 

benefits
• Documents relating to the preventive services for each 

plan year on or after September 23, 2010
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Non-Grandfathered Status

• The plan’s internal claims and appeals procedures
• Notices relating to adverse benefit determinations, the 

plan’s final internal adverse determination notice, and 
the plan’s final external review determination notice, and

• Contracts or agreements with independent review 
organizations or third party administrators providing 
external review
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Requests Applicable 
to All Plans

• For plans with dependent care coverage, a sample of the notice 
describing enrollment opportunities relating to coverage of children 
up to age 26

• A list of the any participants who had coverage rescinded and the 
reason for such rescission

• If the plan imposes or has imposed a lifetime limit since September 
23, 2010, documents relating to that limit for each plan year, and

• If the plan has imposed an annual limit since September 23, 2010, 
documents relating to that limit
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HIPAA

New York State’s new cybersecurity 
mandate goes into effect soon, 

what’s your state doing?
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HIPAA Privacy and Security

Privacy Standards Compliance Checklist
• Determine whether any state privacy laws apply to the group health 

plan
• Identify group health plan’s current uses and disclosures of 

protected health information, including the individuals who have 
access to protected health information

• Determine which current uses and disclosures are permitted and 
under what circumstances

• Privacy Notice furnished to new hires and again for any changes 
in contacts. Got the Proof?
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HIPAA Privacy and Security

• Determine whether group health plan documents need 
to be amended in order to (or continue to) receive 
protected health information for plan administrative 
purposes

• Identify service providers who are business associates
• Determine whether business associate service provider 

contracts need to be amended to comply with privacy 
rules

Check your BAs!
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DOL Audit Questions
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Proof Essential!

• Audit Request:
– Documents stating the eligibility criteria for enrolling in the Plan

• What to provide:
– Copy of SPD eligibility definitions
– Copy of any prior SMMs as applicable (change in waiting period 

for example from 180 days to FOMA 60)
– Copy of Employee Open Enrollment Handbook or handouts. 

Look Back Amendment or Addendum 
to SPD for ACA eligibility!

5A-61



5A-62



Actual Questions
• A copy of the plan’s general notice of preexisting condition issues to 

enrollees (including any lists or logs an administrator may keep of issues 
notices), or proof that the plan does not impose a preexisting condition 
exclusion. Audit may go back to plan years with pre-existing conditions, will 
be required to provide proof

• The plan’s Notice of Special Enrollment Rights (distributed to 
employees on or before the time they are offered the opportunity to enroll 
in the plan)

• The plan’s Newborns’ Act notice, including lists or logs of notices an 
administrator may keep of issues notices

• Materials describing evidence of compliance with the Genetic Information 
Nondiscrimination Act (GINA) that includes GINA’s prohibition against 
group-based discrimination based on genetic information and the limitation 
on requesting or requiring genetic testing
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Actual Questions

• Documentation demonstrating compliance with 
Michelle’s Law and the notice requirement

• Documentation evidencing that the plan provided 
notices describing the benefits required under the 
WHCRA to participants and beneficiaries upon 
enrollment in the plan and annually thereafter

SPD at time of hire and annual notice at open 
enrollment—what’s that look like to a DOL Auditor?
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Actual Questions
• Minutes of any meetings related to the plan from January 1, 2009 

to the present
• The name, title, address and telephone number for the contact 

person for the plan administrator (i.e., the person at  the 
employer/plan sponsor responsible for the day to day activities 
related to the plan)

• Plan Documents for each benefit offered under the plan (i.e., 
medical, dental, etc.) with all amendments (these documents should 
provide detailed descriptions of all the benefits and services offered 
under the plan as well as explain the restrictions and the costs to 
participants)

• Summary plan descriptions (SPDs)
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What Happens Next?
• The U.S. Department of Labor will release its findings at the 

conclusion of the investigation.
• The DOL report will provide specific provisions of ERISA believed to 

have been violated and will provide regulations to support their 
finding of a failure.

• The report will also review what was actually missing/incomplete 
with details of the failure and what they WANT to see.

• Finally, actions that the Department has determine to take—this is 
where you hold your breath for those words . . .

The Department will not take any further action 
with respect to this matter
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Court Cases, Awards and DOL Fines

Awards and DOL fines Court Case
$4,540—Employer indifference and 
irresponsibility led to disclosure violations

Estate of Fields v. Provident Life & 
Accident Ins. Co., 26 EBC 2401 E.D. Pa. 
2001)

$11,550—Failure to provide SPD after written 
notice

Neuma, Inc. v. AMP, Inc., 27 EBC 1983 
(N.D. Ill. 2002)

$13,750—Failure to provide SPD upon written 
request. Maximum penalty for employer’s 
unresponsiveness and lack of excuse. $110/day 
for 125 days.

James Killian vs. Concert Health Plan, 
et. al., Case 07 C 4755

$17,475—Employer did not have SPD; only 
provided certificate of insurance to participant; 
repeatedly insisted they were the same thing

Pisek v. Kindred Healthcare, Inc. 
Disability Ins. Plan, 2007 WL 2068326 
(S.D. Ind. 2007)

$17,550—Failure to provide requested plan 
document and SPD to participant

Reddy v. Schellhorn, 38 EBC 1312 
(N.D. Ill 2006)
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Court Cases, Awards and DOL Fines

Awards and DOL fines Court Case
$10,560—Late delivery of SPD to employee after 
three written requests, max. penalty $110/day 

Kasireddy v. Bank of America Corp. Benefits 
Committee, 2010WL 4168512 (N.D. Ill. Oct. 
13, 2010)

$11,550—Failure to provide SPD after written 
notice

Brown v. Aventis Pharmaceuticals, Inc., U.S. 
Court of Appeals, Eighth Circuit, No. 02-
4063/03-2084, Sept. 9, 2003

$13,750—Failure to provide SPD upon written 
request. Maximum penalty for employer’s 
unresponsiveness and lack of excuse. $110/day for 
125 days.

Latimer v. Wash. Gas Light Co., 2012 WL 
2119254 (E.D. Va. 2012)

$17,475—Employer did not have SPD; only 
provided certificate of insurance to participant; 
repeatedly insisted they were the same thing

Sunderlin v. First Reliance Std. Life Ins. Co.,
235 F. Supp. 2d 222, 29 EBC 2227 (W.D.N.Y. 
2002)

$17,550—Failure to provide requested plan 
document and SPD to participant

Stegelmeier v. Doug Andrus Distributing 
Employee Health Benefit Plan, 40 EBC 2811 
(D. Utah 2007)
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Court Cases, Awards and DOL Fines

Awards and DOL fines Court Case
$18,400—Failure to deliver SPD on request; 
$25 x 736 days; without prejudice or bad 
faith

Mullins v. AT&T Corporation, Nos. 04-2135, 
04-2136, 07-1717, 10-2010 (4th Cir. 2011 ) 
(Unpublished Opinion)

$26,100—Failure to respond to document 
request over very long time

Daniels v. Thomas & Betts Corp., 263 F3d 
26 EBC 2132 (3rd Cir. 2001)

$32,850—Delay, indifference, disregard in 
failure to provide copy of requested plan 
document to participant

Lampkins v. Golden, 1996 WL 729136 (6th 
Cir. 1996) (collecting cases from 1st, 3rd, 
4th, 6th, 10th, and 11th Circuits)

$34,540—Failure to provide participation 
agreement between employer and LTD 
carrier prejudiced participant’s ability to 
establish enrollment date

Logan v. Unicare Life & Health Ins., Inc., 
2007 WL 1875943 (E.D. Mich. 2007)

$37,650—Requested documents provided 
at widely spaced intervals

Hemphill v. Pers. Rep. of Estate of 
Ryskamp, 2008 WL 789894, as modified, 
2008 WL 1696722 (E.D. Cal. 2008)
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Court Cases, Awards and DOL Fines
Awards and DOL fines Court Case

$50,000—Failure to file Form 5500 PWBA v. Compgraphix, Inc., 199-RIS-52 
(ALJ Oct. 14, 1999)

$55,760—Incompetence and neglect delivering 
insurance contracts to participants

Amschwand v. Spherion Corp., 37 EBC 1842 
(S.D. Tex. 2006)

$62,250—Failure to deliver SPD to participant in 
manner required by DOL

Leyda v. AlliedSignal, Inc. 322 F.3d 199 (2d 
Cir. 2003)

$64,900—Provided SPD, but failed to provide 
requested full plan document

Keogan vs. Towers, Perrin, Forster & 
Crosby, Inc., 30 EBC 2641 (D. Minn 2003)

$86,500—Failure to file complete and accurate 
Form 5500

Airport Hospitality, LTD, King of Prussia, 
Penn., 2010

$105,840—Plaintiff’s attorney’s fees in LTD claim 
case; award unknown

Hemphill v. Pers. Rep. of Estate of 
Ryskamp, 2008 WL 789894, as modified, 
2008 WL 1696722 (E.D. Cal. 2008)
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Court Cases, Awards and DOL Fines
Awards & DOL fines Court Case

$159,000—Late entrant; employer gave employee 
wrong waiting period and ordered to pay claim

PWBA v. Compgraphix, Inc., 199-RIS-52 (ALJ 
Oct. 14, 1999)

$241,000—Failure to provide SPD to participant Amschwand v. Spherion Corp., 37 EBC 1842 
(S.D. Tex. 2006)

$5,000,000—Cancer treatment claim wrongfully 
denied as experimental. State court jury trial, 
punitive damages

Leyda v. AlliedSignal, Inc. 322 F.3d 199 (2d Cir. 
2003)

$8,692,000—Bad faith claim denial. Punitive 
damages. State court jury trial

Keogan vs. Towers, Perrin, Forster & Crosby, 
Inc., 30 EBC 2641 (D. Minn 2003)

10 Months Prison—Plus $46,844 fine; failure to file 
5500; diverting employee contributions

Airport Hospitality, LTD, King of Prussia, Penn., 
2010

Award N/A—Court reversed administrator’s decision 
to terminate disability payments based on a de novo 
review of the facts.

Lundquist v. Continental Casualty Company, 
No.CV 02-9602-FMO, United States District 
Court, Central District of California, Sept 30, 
2005.
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Questions?

Thank you!
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THIS LETTER & LIST PROVIDED BY RELPH BENEFIT ADVISORS. THIS IS AN ACTUAL LETTER RECEIVED BY OUR CLIENT IN 2015.  

FOR GUIDANCE ON SURVIVING YOUR DOL AUDIT, CONTACT LISA ALLEN, VP REGULATORY AFFAIRS, 1.800.836.0026, X230 
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