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Agenda

• Setting the Stage
• The Legal Requirements

– Participant Disclosures: What You Must Disclose
– It’s Not Just About Checking the Boxes 
– How You Reach Your Audience

• Open Enrollment
• On-Going Communications
• The Consequences of Miscommunication
• Questions

11A-2



Setting the Stage
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Three Most Important Benefits to 
the Majority of Employees
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Organization’s Main Strategic Focus for 
Employee Benefits Package
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Employee Knowledge of Employer-
Sponsored Benefits Available to Them
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Importance vs. Satisfaction

• SHRM 2017 Employee Job Satisfaction and 
Engagement Survey:
– 63% of employees view health care as “very 

important”
– 31% of employees are “very satisfied” with 

their health care benefits
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Communication Goals

• Meeting legal obligations
• Reaching everyone
• Clarity and accuracy
• Assisting with benefit administration
• Communicating options
• Communicating value 

"The two words information and communication are often used 
interchangeably, but they signify quite different things. Information is 
giving out; communication is getting through."  ~ Sydney Harris
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Challenges

• Benefits can be complicated
• The governing rules require plan 

administrators to deliver multiple 
documents—it can seem overwhelming

• Employees are not always engaged (until 
they need it)
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Three Key Tools

Participant Disclosures

Open Enrollment

On-Going Communications
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The Legal Requirements

• Participant Disclosures: What You Must 
Disclose

• It’s Not Just About Checking the Boxes
• How You Reach Your Audience
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Participant Disclosures:
What You Must Disclose

SPD

NoticesSBC

Plan 
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Plan Document
• “Every employee benefit plan shall be established and 

maintained pursuant to a written instrument” (ERISA § 402)
– The legal document: “the language of lawyers?”
– Not the same as the SPD: Two separate documentation requirements 
– Note: Do not distribute, but must provide upon request (30 days)

• It will be relevant in the event of a lawsuit (Amara)
• Compliance Tip: Language in plan document should be consistent 

with language in SPD
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Summary Plan Description (SPD)

• The primary method for communicating plan terms
• The SPD shall be written in a manner calculated to be 

understood by the average plan participant
• The SPD shall be sufficiently accurate and 

comprehensive to reasonably apprise participants and 
beneficiaries of their rights and obligations under the 
plan

• The SPD must comply with the style and 
format regulations

• The SPD must comply with the 
content regulations
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It’s Not Just About Checking the Boxes

• The Supreme Court:  
– The “basic summary plan description objective: Clear, simple 

communication”

• One size does not fit all:
– Say what you mean
– Know your audience and understand what they value

• In addition to the legal requirements, add provisions that will assist 
with administration—for the benefit of both the plan administrator 
and the employees—avoid confusion and address recurring issues

“The difference between the almost-right word and the right word is really a large 
matter—it’s the difference between the lightning bug and the lightning.”  ~ Mark Twain
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SPD: Foreign Language Requirements

• May have to provide a translated notice explaining that 
assistance is available 

• Determination made based on the employer’s workforce
• The SPD does not have to be translated—only the notice
• Notice and assistance must be given in the non-English 

language common to the participants
• Assistance must be calculated to provide participants a 

reasonable opportunity to become informed of 
their rights and obligations under the plan
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When to Distribute SPDs

New participants Within 90 days

New plans Within 120 Days

SMMs
210 days after the end of the plan year 

in
which adopted

SMRs (health plans only) Within 60 days or quarterly newsletter

If plan has been amended Every 5 years

If plan has not been amended Every 10 years
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Summary of Benefits and Coverage (SBC)

• Simple and concise explanation of benefits
• Plans must provide SBC to participants and beneficiaries:

– Upon application
• Provide an SBC for all benefit options individual is eligible for

– At renewal/open enrollment
• Provide an SBC for the benefit option individual is enrolled in

– To special enrollees

– Upon request

• Don’t forget COBRA qualified beneficiaries
• Note: Mid-year material modifications in SBC: 60 days advance notice 

required (for both reductions and enhancements in coverage and benefits)
• Note: Penalties are $1,000 per participant or beneficiary
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SBC: Foreign Language Requirements

• Must provide the SBC in a “culturally and linguistically 
appropriate manner”
– Same rules applies for claims procedure notices

• Unlike the SPD, the SBC may have to be translated
• Determination based on county population, not 

employee census
– The SBC must be provided in a non-English language if 10% or 

more of the population residing in the county is literate only in 
the same non-English language

• Note: What are the consequences of different rules for 
SPDs and SBCs?
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When to Distribute SBCs
Triggering Event Timing

Upon Application (Initial Enrollment):  If a plan distributes 
application materials

Provide SBC with application materials 

Upon Application (Initial Enrollment):  If a plan does not 
distribute application materials

Provide no later than the 1st day on which the participant is 
eligible to enroll in coverage 

Changes:  If there is a change in content of SBC after 
application and before first day of coverage

Provide an updated SBC no later than first day of coverage

Upon Renewal (Open Enrollment):  If during open enrollment 
a participant must actively elect to maintain or change 
coverage 

Provide SBC with open enrollment materials

Upon Renewal (Open Enrollment):  If there is no requirement 
to renew (evergreen) or change options, renewal is 
automatic

Provide no later than 30 days prior to the first day of the new 
plan or policy year

Special Enrollees Provide no later than the date SPD must be provided (90 
days from enrollment)

Upon Request Within 7 business days
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How You Reach Your Audience
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How You Reach Your Audience
The Requirement

Use a method reasonably calculated to ensure actual receipt
Target your audience

Your choices include:
By hand
Meetings

Regular mail
DVDs/CDs

Web, e-mail

Compliance Tip: Track and maintain records!
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Electronic Distribution

• Note: The rules are old and do not reflect current 
usage, but they are still the rules we have to work with

• Do you need consent to distribute electronically?
– You do not need consent for employees who work on a 

computer during the workday
– You do need consent for employees who do not

• Consent form: Follow the rules
• Take steps to ensure actual receipt: Follow the rules
• Furnish a paper copy upon request
• Compliance Tip: Rules are a little easier for SBCs
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Open Enrollment
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Open Enrollment Distributions
• SPD (EOCs plus wrap) (include eligibility and contribution requirements) 

• SBC (new template)

• Women’s Health and Cancer Rights Act notice

• Newborns’ and Mothers’ Health Protection Act notice

• HIPAA notice of special enrollment rights

• Michelle’s Law notice 

• Initial COBRA notice

• Medicare Part D creditable coverage notice

• CHIP notice

• HIPAA Notice of Privacy Practices (if the plan is self-funded, such as a health FSA)

• Cafeteria plan election form (if applicable)

• HIPAA and ADA wellness program notices (if applicable)

• Grandfathered plan notice (if applicable)

• Notice of Patient Protections (if applicable)

11A-25



Open Enrollment

• Gossip and vague promises are not part of an effective 
communications strategy

• Face-to-face communications can be very effective
• On-line review options can be very effective
• Benefits communication strategy should be planned and 

well thought out
• Identify goals and develop a plan to meet them

“Science may never come up with a better office communication system 
than the coffee break.”  -Earl Wilson
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Open Enrollment: Goals
• Remember those goals from the start? Use the open enrollment process—

whether in-person or on-line—to assist with:   
– Meeting legal obligations

• Distribute materials

– Reaching everyone
• Do not forget about those on leave, out of the office, COBRA QBs, etc.

– Communicating plan terms with clarity and accuracy
• Highlight key changes (enhancements and reductions) 

– Communicating options
• Explaining the impact of each election choice

– Communicating value 
• Explain overall value, as well as often over-looked benefits and opportunities

– Assisting with benefit administration
• Address frequent challenges or areas of confusion up-front (mid-year election changes, for ex.)

• Compliance Tip: Keep records:  Who you distributed to, what you distributed, 
how you did it, and when
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On-Line Elections
• Many employees prefer to have documents available electronically

– They can take time making their decisions
– They can consult their spouse

• Provides flexibility for both employees and employer
• Provides good record keeping information for both employee and 

employer 
– Employer can also follow up with those who have not made elections

• Good opportunity for employers to provide consistent, clear 
disclosures and explanations
– Review the language used by your provider (if any) and ensure that it 

conveys all the details you need to get across (e.g., eligibility, 
contributions, FSA election amounts, mid-year election changes, HSA 
eligibility, etc.)
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On-Going Communications
• Goals and Opportunities: Important way to ensure employees 

understand  the value of the benefits package, and to assist with effective 
plan administration, to the benefit of both employer and employee

• Methods:
– In-person

– Call in

– Periodic notices

– Electronic/website

• Tips:
– Limit who can speak on behalf of the plan

– Do not promise beyond the terms of the SPD

– Make certain everyone who needs to be informed is informed

– Keep good records
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Tips and Traps

• Opportunities for miscommunication:
– Plan document, SPD, SBC, and other plan materials do not 

match
– Information explained in open enrollment meeting doesn’t match 

SPD
– Plan materials never reach the participant or beneficiary
– Benefit terms described in other workplace materials (handbook, 

job descriptions/ads, employment contracts, website, etc.) are 
not consistent with SPD

– Supervisors provide inaccurate information: HR should be sole 
point of contact on benefit issues

– HR or supervisors promise too much
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Tips and Traps

• Do not take plan materials for granted:
– One size does not fit all
– Beware of “plug and play”

• Know your audience
– Identify the optimum communication method(s)
– Identify areas of interest and concern and address them

• Have a plan and know what you want to accomplish
• Track and keep good records
• Re-assess engagement and effectiveness for on-going 

communications and next year
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Consequences of Miscommunication
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Consequences of Miscommunication

• The key concerns:
– What happens if I fail to distribute an SPD?
– What happens if I fail to distribute an SBC?
– What happens if I distribute/communicate 

inaccurate information?
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Consequences of Miscommunication

• Damage to employee morale (individually and globally)
– Undermines employee confidence and peace of mind

– You don’t want to detract from the strength of your benefits program

• Time consuming
– Takes time away from working on proactive projects

• Expensive
– Loss of coverage; loss of stop-loss; employer pays (participant & lawyers)

• Administrative actions:
– Complaints to DOL, followed by an audit

– Penalties

• Litigation
– Costly, time consuming, no one really wins
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Correcting Miscommunications

• If appropriate, consult counsel
• Be realistic about risk, and plan ahead:

– Are any participants or beneficiaries likely to be impacted
– How will the carrier react
– Are there any third parties that must be consulted 

(administrator, broker, etc.)

• Correct and mitigate:
– If documents not previously delivered, send them out now
– If documents inaccurate, send out corrected versions
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COBRA
• Opportunities for miscommunication:

– Initial or election notices never provided

– Information inaccurate

• What can happen:
– COBRA liability extended indefinitely

– DOL penalties for failure to provide notice

– Insurer/HMO denies coverage

– Loss of stop-loss coverage

– Litigation

• Tips:
– Have effective COBRA administrative procedures in place

– Understand the terms of agreements with COBRA administrators (who is 
responsible for what)

– Maintain good records 
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Resources

11A-37



Resources
• U.S. Department of Labor, Employee Benefits Security 

Administration (EBSA) (available on-line):
– Reporting and Disclosure Guide for Employee Benefit Plans (Sept. 2014)
– Self-Compliance Tool for Part 7 of ERISA:   Health Care-Related 

Provisions
– Compliance Assistance Guide:  Health Benefits Coverage Under Federal 

Law . . . [model notices]
– Meeting Your Fiduciary Responsibilities (Feb. 2012)

• A. Black, Communicating Benefits:  Changing Methods and 
Changing Minds (IFEBP, 2007)
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Legal References
Topic ERISA; US Code Regulations

Plan Document ERISA § 402; 29 U.S.C. § 1102

Summary Plan Description (SPD) ERISA § 101; 29 U.S.C. § 1021
ERISA § 102; 29 U.S.C. § 1022

29 C.F.R. Part 2520

 Style, Format, & Content ERISA § 101; 29 U.S.C. § 1021
ERISA § 102; 29 U.S.C. § 1022

29 C.F.R. § 2520.102–2
29 C.F.R. § 2520.102–3

 Foreign Language 29 C.F.R. § 2520.102–2

 Distribution ERISA § 104; 29 U.S.C. § 1024 29 C.F.R. § 2520.104b‐2

 Electronic Distribution 29 C.F.R. § 2520.104b‐1

 SMM/SMR ERISA § 104(b)(1); 29 U.S.C. § 1024 29 C.F.R. § 2520.104b‐3(d)

Summary of Benefits & Coverage 
(SBC) and Glossary

PHSA § 2715; 42 U.S.C. § 300gg‐15
ERISA § 715; 29 U.S.C. § 1185d

29 C.F.R. § 2590.715‐2715 
ACA FAQs Parts VIII & IX

Record Retention ERISA § 107; 29 U.S.C. § 1027 29 C.F.R. § 2520.107‐1

Document Requests ERISA § 104; 29 U.S.C. § 1024
ERISA § 502; 29 U.S.C. § 1132

29 C.F.R. § 2520.104b‐1
29 C.F.R. § 2520.104b‐30
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Questions?

Thank you!
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Legal Notice

The information provided during this program does not constitute legal advice. In addition, this 
program only provides a summary of certain complex and always evolving laws and 
regulations. Attendees should consult their legal counsel for guidance on the application and 
implementation of the many federal and state laws that impact employee benefit plans, including 
the topics discussed during this program.
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