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EY is a global leader in assurance, tax, transaction and advisory services. The insights and quality services we deliver help build trust and confidence in the capital 
markets and in economies the world over. We develop outstanding leaders who team to deliver on our promises to all of our stakeholders. 
In so doing, we play a critical role in building a better working world for our people, for our clients and 
for our communities. 

EY refers to the global organization, and may refer to one or more, of the member firms, of Ernst & Young Global Limited, each of which is a separate legal entity. 
Ernst & Young Global Limited, a UK company limited by guarantee, does not provide services to clients. For more information about our organization, please visit 
ey.com.

Ernst & Young LLP is a client-serving member firm of Ernst & Young Global Limited operating in the US.

Disclaimer
• This presentation is provided solely for the purpose of enhancing knowledge on 

tax matters. It does not provide tax advice to any taxpayer because it does not 
take into account any specific taxpayer’s facts and circumstances.

• These slides are for educational purposes only and are not intended, and should 
not be relied upon, as accounting advice.

• The views expressed by the presenters are not necessarily those of
Ernst & Young LLP.

• This presentation is © 2018 Ernst & Young LLP. All Rights Reserved.
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Today’s Agenda

• TCJA overview
• Expansion of Section 162(m) deduction limit
• Exempt organizations
• Fringe benefit deduction limitations
• Other planning
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Most Significant Tax Legislation in 30 Years

Top individual provisions
• Seven brackets: 10%, 15%, 22%, 25%, 32%, 

35%, 37%
• Standard deduction set at $24k for joint 

returns, $12k for single filers; personal 
exemptions repealed

• Net capital gains and qualified dividends retain 
current law; subject to 3.8% net investment 
income tax

• Individual alternative minimum tax (AMT) 
retained; exemption amount increased; 
estate tax exclusion increased to $10m

• Child tax credit increased to $2k, $1,400 
refundable; phase out increased to $200k 
(single) and $400k (married filing jointly)

• Principal cap on deductible home mortgage 
interest for new mortgages (after December 15, 
2017) reduced from $1m to $750k; deduction 
retained for second homes but no longer available 
for home equity lines

• Itemized deductions subject to 2% floor repealed
• Medical expense deduction would apply to 

expenses that exceed 7.5% of adjusted gross 
income (AGI) in 2017 and 2018 and 10% after

• 50% AGI limitation for charitable contributions 
increased to 60% for gifts of cash to specified 
organizations

• State and local deduction available for $10k of 
property and income (or sales) taxes

• ACA “shared responsibility payment” reduced to 
$0 in 2019
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Most Significant Tax Legislation in 30 Years

Top individual provisions
• Seven brackets: 10%, 15%, 22%, 25%, 32%, 35%, 37%
• Standard deduction set at $24k for joint returns, $12k for single filers; personal exemptions repealed
• Net capital gains and qualified dividends retain current law; subject to 3.8% net investment income tax
• Individual alternative minimum tax (AMT) retained; exemption amount increased; estate tax exclusion 

increased to $10m
• Child tax credit increased to $2k, $1,400 refundable; phase out increased to $200k (single) and $400k 

(married filing jointly)
• Principal cap on deductible home mortgage interest for new mortgages (after December 15, 2017) reduced 

from $1m to $750k; deduction retained for second homes but no longer available for home equity lines
• Itemized deductions subject to 2% floor repealed
• Medical expense deduction would apply to expenses that exceed 7.5% of adjusted gross income (AGI) in 

2017 and 2018 and 10% after
• 50% AGI limitation for charitable contributions increased to 60% for gifts of cash to specified organizations
• State and local deduction available for $10k of property and income (or sales) taxes
• ACA “shared responsibility payment” reduced to $0 in 2019

► ACA “shared responsibility payment” reduced to $0 in 2019
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Most Significant Tax Legislation in 30 Years

Top business provisions
• 21% corporate rate, beginning 2018; 

corporate AMT repealed
• 20% deduction for domestic “qualified business 

income” from a partnership, S corporation, 
or a sole proprietorship

• Limits interest deduction to 30% of earnings 
before interest, tax, depreciation and 
amortization (EBITDA) for four years, 
thereafter 30% of earnings before interest 
and tax (EBIT); worldwide debt limit removed

• Bonus depreciation increased from 50% to 
100% for “qualified property” placed in 
service after September 27, 2017; starting 
in 2023 phase-down of 20% for five years

• Establishes exemption for dividends received by 
U.S. corporations from 10%-owned foreign 
corporations

• Transition tax on deferred foreign earnings—
15.5% (cash)/8% (non-cash)

• New broad-based anti–deferral provision taxes 
global intangible low-taxed income (GILTI) on a 
current basis at 10.5% effective tax rate (some 
FTCs available) 

• New deduction for “foreign-derived intangible 
income”

• New base erosion anti-abuse tax (BEAT) provision; 
minimum tax of 10% (5% transition rate in 2018) 
applied on income determined after adding back 
deductible payments made to related foreign 
persons
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Today’s Agenda

• TCJA overview
• Expansion of Section 162(m) deduction limit

– Details of amendments
– Transition rules
– Planning

• Exempt organizations
• Fringe benefit deduction limitations
• Other planning
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Expansion of Section 162(m) 
Deduction Limit

$1m Deduction Limitation
Prior Law
• Section 162(m) limits compensation deductions for publicly traded 

companies to $1m for amounts paid to covered employees
• “Covered employees” limited to the CEO and the next three highest 

compensated officers; excludes the CFO and any officers not 
employed on last day of tax year

• Performance-based compensation, commissions and post-
employment payments are not subject to the deduction limitation
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Expansion of Section 162(m) 
Deduction Limit

$1m Deduction Limitation
Amendments Under the TCJA
• Expands definition of publicly-traded company
• Expands covered employees to include CFO; individuals remain “covered 

employees” after leaving the position, even if they terminate employment
• Repeals exceptions for performance-based compensation and 

commissions
• Generally effective for taxable years beginning after (TYBA) 

December 31, 2017
• Exception for binding contracts in effect on November 2, 2017
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Expansion of Publicly Traded 
Company Definition

• Prior law limited the definition to companies “required” to register 
their common stock under Section 12 of the Securities and 
Exchange Act

• New law expands the definition to also include companies that are 
“required” to file reports under Section 15(d) of the Securities and 
Exchange Act
– Publicly issued debt
– Other filers

• Status of foreign private issuers
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Expansion of Covered Employee Definition  

• Covered employees are the CEO, CFO and the next three highest paid executive 
officers on the SEC compensation disclosure table (or who would be on the table if 
one were required)

• The “last day” rule under prior law is eliminated for the CEO and CFO for TYBA 2017
– Any person who is the CEO or CFO during the year is a covered employee 

• Once a covered employee is identified, he or she continues to be a covered employee 
for all future years including post-termination

• The “once covered always covered” rule applies for individuals who are covered 
employees under the rules applicable in TYBA 2016
– Ex: a CEO who left employment prior to the close of the 2017 tax year would not be a 

covered employee for all future years because the “last day” rule is still in effect
– Ex: A CFO in the 2017 tax year would not be a covered employee unless he/she continues in 

that role because the CFO is not a covered employee position until TYBA 2017
– Ex: A CEO or CFO who leaves employment prior to the close of the 2018 tax year will always 

be a covered employee in the future because the “last day” rule is eliminated for TYBA 2017
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Effective Date and Binding Contract Exception

• TCJA Amendments do not apply to “binding contracts” in effect on 
November 2, 2017 and not “materially modified” thereafter

• The TCJA exception uses the same language as the transition rule in the 
original enactment of Section 162(m)  in OBRA of 1993 (P.L. 103-66)
– Existing Section 162(m) regulations define “binding contract” and “material 

modification”
– The TCJA Committee reports track the language of the existing regulations and 

the OBRA 1993 reports

• A binding contract need not be an employment contract and it need not be 
vested; it may be a grant or other written document
– Baseline test: Is the right to the compensation promised enforceable by the 

employee if he or she performs the requisite services?

• How to analyze “negative discretion” and rights to terminate or amend?
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Significance of Binding Contract Exception

• Binding contract exception may protect:
– Performance-based compensation
– CFO compensation
– Post-employment compensation 
– Compensation paid by foreign private issuers or others that were not 

previously treated as “publicly held” companies
– Performance-based compensation for non-proxy officers if they become 

covered employees in the future
– Grants by companies in their three-year IPO transition period

• Binding contract analysis is relevant only to the extent that a grant 
would have been deductible under prior law 

3C-13



Other Issues
• To what extent may future lump sum payments be “spread” to 

maximize deductions?
– 409A regulations allow for elections to defer compensation to a period 

in which it is deductible under 162(m)

• To what extent will certain regulatory exceptions under 162(m) 
continue to apply?
– Ex: IPO transition rule
– Ex: 1504 controlled group rules 

• What compensation designs will be preferable in light of the 
elimination of performance-based compensation?
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Today’s Agenda

• TCJA overview
• Expansion of Section 162(m) deduction limit
• Exempt organizations

– Excise taxes and unrelated business income tax (UBIT) 
related to compensation and fringe benefits

• Fringe benefit deduction limitations
• Other planning
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Excise Tax on Tax-Exempt Organization’s 
Excess Executive Compensation

• Provision summary: New Section 4960 provides that, effective for taxable 
years beginning after December 31, 2017, an “applicable tax-exempt 
organization” is subject to a 21% excise tax on:
– Remuneration over $1 million paid to a covered employee (other than an excess 

parachute payment)
– Excess parachute payments paid to a covered employee

• Applicable tax-exempt organization is one that:
– Is exempt from tax under Section 501(a) (including all 501(c) organizations); 
– Is a farmers’ cooperative described in Section 521(b)(1); 
– Has income excluded from tax under Section 115; or 
– Is a political organization described in Section 527

3C-16



Excise Tax on Tax-Exempt Organization’s 
Excess Executive Compensation

• A covered employee is an employee who:
– Was one of the five highest compensated employees of the organization for the 

tax year, or

– Was a covered employee of the organization (or predecessor) for any preceding 
tax year beginning after December 31, 2016

• Excess parachute payment is: 
– Compensation paid on account of separation from service if the present value of 

the aggregate amount exceeds three times the base amount, which is the five-
year average

– Excise tax is imposed on full amount above the base amount if present value 
exceeds three times the base amount
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Today’s Agenda

• TCJA overview
• Expansion of Section 162(m) deduction limit
• Exempt organizations
• Fringe benefit deduction limitations

– Business entertainment
– Commuting
– Employer-operated eating facilities

• Other planning
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Entertainment Expenses
• What is entertainment? Anything “of a type generally considered to 

constitute entertainment, amusement, or recreation” such as:
– Golf
– Fishing
– Sightseeing
– Tourist activity
– Movies
– Concerts
– Theater
– Sporting events
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Entertainment Expenses
Pre-Tax Reform

• General disallowance: Subject to exceptions, any otherwise available 
deduction for entertainment, amusement, or recreation activities or 
facilities is disallowed unless it is business entertainment

§274 Disallowance of certain entertainment, etc., expenses.

(a) Entertainment, amusement, or recreation.

(1) In general.

No deduction otherwise allowable under this chapter shall be allowed for any item—

(A) Activity. With respect to an activity which is of a type generally considered to constitute entertainment, 
amusement, or recreation, unless the taxpayer establishes that the item was directly related to, or, in the case of an 
item directly preceding or following a substantial and bona fide business discussion (including business meetings at a 
convention or otherwise), that such item was associated with, the active conduct of the taxpayer's trade or business

§274 Disallowance of certain entertainment, etc., expenses.

(a) Entertainment, amusement, or recreation.

(1) In general.

No deduction otherwise allowable under this chapter shall be allowed for any item—

(A) Activity. With respect to an activity which is of a type generally considered to constitute entertainment, 
amusement, or recreation, unless the taxpayer establishes that the item was directly related to, or, in the case of an 
item directly preceding or following a substantial and bona fide business discussion (including business meetings at a 
convention or otherwise), that such item was associated with, the active conduct of the taxpayer's trade or business
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Entertainment Expenses
Post-Tax Reform

• General disallowance: Subject to exceptions, any otherwise available 
deduction for entertainment, amusement, or recreation activities or 
facilities is disallowed unless it is business entertainment

§274 Disallowance of certain entertainment, etc., expenses.

(a) Entertainment, amusement, or recreation.

(1) In general.

No deduction otherwise allowable under this chapter shall be allowed for any item—

(A) Activity. With respect to an activity which is of a type generally considered to constitute entertainment, 
amusement, or recreation, unless the taxpayer establishes that the item was directly related to, or, in the case of an 
item directly preceding or following a substantial and bona fide business discussion (including business meetings at a 
convention or otherwise), that such item was associated with, the active conduct of the taxpayer's trade or business

§274 Disallowance of certain entertainment, etc., expenses.

(a) Entertainment, amusement, or recreation.

(1) In general.

No deduction otherwise allowable under this chapter shall be allowed for any item—

(A) Activity. With respect to an activity which is of a type generally considered to constitute entertainment, 
amusement, or recreation, unless the taxpayer establishes that the item was directly related to, or, in the case of an 
item directly preceding or following a substantial and bona fide business discussion (including business meetings at a 
convention or otherwise), that such item was associated with, the active conduct of the taxpayer's trade or business
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Meal Expenses—Cafeterias
Pre-Tax Reform

• Meals provided for convenience of employer
– Excluded from employee income 

– Subject to 50% disallowance

• Meals provided at employer-operated eating facility
– Excluded from income as de minimis fringe if requirements are met

• Located on or near business premises of employer

• Employer-operated facility

• During workday

• Revenue ≥ costs

• If meal is provided for the convenience of the employer, revenue is deemed to equal cost

• Nondiscriminatory

– 100% deductible
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Meal Expenses—Disallowance
Pre-Tax Reform

• General disallowance: No deduction for food or 
beverages unless:
– Not lavish or extravagant, and
– Taxpayer is present at furnishing of food or beverages

• 50% disallowance: Deduction limited to 50% subject to 
certain exceptions, including an exception for employer-
operated eating facilities
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Meals and Entertainment Expenses
Pre-Tax Reform—50% Disallowance

• 50% disallowance: To the extent a deduction survives the 
general disallowances, 50% of the deduction is nevertheless 
disallowed

§274 Disallowance of certain entertainment, etc., expenses.

(n) Only 50 percent of meal and entertainment expenses allowed as deduction.

(1)In general. 

The amount allowable as a deduction under this chapter for—

(A) any expense for food or beverages, and

(B) any item with respect to an activity which is of a type generally considered to constitute entertainment, amusement, 
or recreation, or with respect to a facility used in connection with such activity, 

shall not exceed 50 percent of the amount of such expense or item which would (but for this paragraph) be allowable as a 
deduction under this chapter.

§274 Disallowance of certain entertainment, etc., expenses.

(n) Only 50 percent of meal and entertainment expenses allowed as deduction.

(1)In general. 

The amount allowable as a deduction under this chapter for—

(A) any expense for food or beverages, and

(B) any item with respect to an activity which is of a type generally considered to constitute entertainment, amusement, 
or recreation, or with respect to a facility used in connection with such activity, 

shall not exceed 50 percent of the amount of such expense or item which would (but for this paragraph) be allowable as a 
deduction under this chapter.
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Meals Expenses
Post-Tax Reform—50% Disallowance

• 50% disallowance: To the extent a deduction survives the 
general disallowances, 50% of the deduction for meal 
expenses is nevertheless disallowed

§274 Disallowance of certain entertainment, etc., expenses.

(n) Only 50 percent of meal and entertainment expenses allowed as deduction.

(1) In general. 

The amount allowable as a deduction under this chapter for‐

(A) any expense for food or beverages, and

(B) any item with respect to an activity which is of a type generally considered to constitute entertainment, amusement, or 
recreation, or with respect to a facility used in connection with such activity, 

shall not exceed 50 percent of the amount of such expense or item which would (but for this paragraph) be allowable as a deduction 
under this chapter.

§274 Disallowance of certain entertainment, etc., expenses.

(n) Only 50 percent of meal and entertainment expenses allowed as deduction.

(1) In general. 

The amount allowable as a deduction under this chapter for‐

(A) any expense for food or beverages, and

(B) any item with respect to an activity which is of a type generally considered to constitute entertainment, amusement, or 
recreation, or with respect to a facility used in connection with such activity, 

shall not exceed 50 percent of the amount of such expense or item which would (but for this paragraph) be allowable as a deduction 
under this chapter.
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Exceptions to Disallowances
Pre-Tax Reform

Exceptions
General 

disallowance
exception

50% 
disallowance 

exception 

Substantial and bona fide business discussion X

Included in compensation X X

Reimbursed X X

Nondiscriminatory recreational expenses of employees X X

Items available to the general public X X

Entertainment sold to customers X X

Food or beverages on business premises for employees X

Business meetings of employees, stockholders, agents or 
directors X

Business meetings of tax-exempt business associations X

Expenses for de minimis fringe meals X
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Exceptions to Disallowances
Post-Tax Reform

Exceptions
General 

disallowance
exception

50% 
disallowance 

exception 

Substantial and bona fide business discussion X

Included in compensation X X

Reimbursed X X

Nondiscriminatory recreational expenses of employees X X

Items available to the general public X X

Entertainment sold to customers X X

Food or beverages on business premises for employees X

Business meetings of employees, stockholders, agents or 
directors X

Business meetings of tax-exempt business associations X

Expenses for de minimis fringe meals X
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Cafeterias
Impact of tax reform on deductibility 

Meal
Pre-2018

deductibility
2018-2026

deductibility
2026-

deductibility 

Convenience of the 
employer meals 50% 50% 0%

Employer-operated 
eating facility meals 100% 50% 0%
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Decision Tree
Meals and Entertainment Expenses 

Is the expense 
otherwise deductible?

Is the expense for 
entertainment, 
amusement, or 

recreation?

100% 
deductible 

Not 
deductible 

50% 
deductible

NO

YES

Is the expense eligible 
for an exception? 

YES

On-premises food for 
employees?

Business meeting of 
employees, stockholders, 

agents or directors?

Reimbursed?

Treated as compensation? 

Nondiscriminatory 
recreation for employees?

Business meetings of tax-
exempt business 

associations?

Entertainment sold to 
customers?

Available to the general 
public?YES

Meals and entertainment exceptions

Entertainment only exceptions Is the expense for 
food or beverages? 

YES

NO

Is the expense lavish 
or extravagant? 

YES

Was the taxpayer 
present? 

Is the expense eligible 
for an exception? 

YES

NO

NO

YES
NO

NO
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Qualified Transportation Fringe
Income Exclusion 

• Up to annual limit, employees can exclude from income four types of 
qualified transportation fringe

• May be funded by employee pre-tax salary reduction
• Tax Act suspends bicycle reimbursement exclusion until 2026 but leaves 

other three exclusions intact

Benefit 
2017 monthly income

exclusion limit
2018 monthly income 

exclusion limit

Commuter highway vehicle $255 $260

Transit pass $255 $260

Parking $255 $260

Bicycle $20 $0

3C-30



Qualified Transportation Fringe
Deduction Disallowance

• Pre-tax reform: Qualified transportation fringe deductible 
as ordinary and necessary business expense

• Post-tax reform: Employer may not deduct expense of:
– Qualified transportation fringe provided to employee of taxpayer 

• Subject to existing exceptions
– Any expense for providing any employee transportation between 

residence and place of employment 
• Exception for safety of employee
• From 2018 through 2025, exception for qualified bicycle commuting 

reimbursement
• Not eligible for existing exceptions 
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UBIT for Tax-Exempt Organization 
Fringe Benefits 

• Organizations subject to UBIT rules must increase their unrelated business 
taxable income (UBTI) by any amount:
– That would not be deductible, and  
– Is paid or incurred by the organization for:

• Qualified transportation fringe,
• Any parking facility used in connection with qualified parking, or
• Any on-premises athletic facility

• Fringe benefits subject to the rule:
– Expenses for commuter highway vehicle transportation, transit passes, and 

qualified parking increase UBTI if the benefits are excludable from employee 
income 

– On-premises athletic facility expenses increase UBTI if facility is primarily for 
benefit of highly-compensated employees
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Qualified Moving Expense Reimbursements

• Pre-tax reform 
– Income exclusion (§132(g)): Employee may exclude employer reimbursement of 

moving expenses to extent that expenses could have been deducted (but 
weren’t) by employee under §127

– Deduction: §127 permits deduction for moving expenses incurred in connection 
with commencement of work by taxpayer at new principal place of work:
• Reasonable expenses for moving household goods and personal effects from former 

residence to new residence
• Traveling from former residence to new residence
• For foreign move, storage costs 

• Post-tax reform: From 2018 through 2025, qualified moving expense 
reimbursement exclusion and deduction are suspended (except for activity 
duty U.S. Armed Forces moving pursuant to a military order for permanent 
change of station)
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Fringe Benefits
Issues and Planning

• Quantifying lost deductions
– Disallowance will apply to employer’s expense, not value of 

fringe benefit
– What costs are in the scope of the disallowance?
– For example, the cost of a qualified transportation fringe may 

include:
• The wage expense for employee salary reductions
• Administrative costs associated with offering the benefit 
• For parking, costs allocable to the space, such as lease, 

depreciation, or interest on debt
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Fringe Benefits
Issues and Planning

• Tracking expenses
– Does general ledger separately account for:

• Different types of salary reduction?

• Business entertainment expenses?

• Commuting reimbursements?

• State and municipal law
– Many organizations may be subject to state or local laws requiring 

employers to provide some form of transportation subsidy

• Business entertainment 
– Are some events eligible for exceptions to the disallowance (e.g., 

recreational expenses for employees, employee business meetings)?
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Fringe Benefits
Issues and Planning

• Parking garages
– What facility costs are in scope?
– Can parking be treated as taxable to avoid disallowance?
– If so, what is the value of the parking?

• Employee is taxed on value of in-kind benefit
• Different fact patterns:

– Secured free parking

– Parking in remote locations

– Parking available at no cost to customers or general public
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Today’s Agenda
• TCJA overview
• Expansion of Section 162(m) deduction limit
• Exempt organizations
• Fringe benefit deduction limitations
• Other planning

– Achievement awards
– Retirement plan provisions
– ACA individual mandate
– Tax deferral for stock options
– Pass through provisions
– Profits interest
– Paid family medical leave credit
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Achievement Awards
• Employees may exclude the value of certain “tangible personal 

property” awarded as an employee achievement award to the extent 
deductible by the employer

• TCJA codifies existing IRS rule to exclude 
– Cash, cash equivalents, gift cards, gift coupons or gift certificates, or 
– Vacations, meals, lodging, tickets to theater or sporting events, or
– Stocks, bonds, other securities, and other similar items 
– From “tangible personal property” that might be treated as an 

“employee achievement award”
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Retirement Plan Provisions

ROTH IRA Conversions
• After TCJA, taxpayers can continue to convert 

contributions to a traditional IRA to Roth contributions, 
• But after TCJA, taxpayers cannot unwind a Roth 

conversion and recharacterize a Roth contribution as a 
contribution to a traditional IRA after the year of 
contribution
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Retirement Plan Provisions
Deemed loan distributions
• TCJA extends the period during which a qualified plan loan offset 

amount may be rolled over from 60 days after the date of the offset 
to the due date (including extensions) for filing the federal income 
tax return 

• TCJA defines a qualified plan loan offset amount as an amount 
treated as distributed from a qualified retirement plan, Section 
403(b) plan or governmental Section 457(b) plan solely by reason of 
the termination of the plan or the failure to meet the repayment 
terms of the loan because of the employee’s severance from 
employment
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ACA Individual Mandate
• Section 5000A imposes a penalty on individuals who fail to maintain 

minimum essential health care coverage
• TCJA reduces the penalty to $0 for TYBA 2018!  
• The penalty is still in full force and effect for 2018
• Some states (Massachusetts, New Jersey and Vermont along with DC) will 

have state wide-mandates starting in 2019 (2020 in Vermont)
– Other states may adopt in future years

• Implications for employers:
– Will young healthy employees leave the employers plans increasing costs per 

covered life?

– Will multi-state employers be faced with diverse reporting requirements across 
multiple states, each with their own requirements?
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Tax Deferral for Private Company 
Stock Options

New Section 83(i) for Private Company Options

• “Inclusion deferral election”
– Eligible employee may elect to defer income inclusion for up to five years, 

but income must be included earlier upon 
• Transferability of the stock (including transfer to the employer)
• Company stock becomes readily tradeable
• Employee becomes an excluded executive
• Revocation of the inclusion deferral election

– Amount of income inclusion (i.e., the fair market value of the stock transferred 
less any exercise price) is fixed as of the original transfer date

• Deduction timing 
• Effective for stock options exercised and stock-settled RSUs settled after 

December 31, 2017
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Tax Deferral for Private Company 
Stock Options

New Section 83(i) for Private Company Options

• Employer must notify employees of the potential for the inclusion 
deferral election
– The election must be made within 30 days of the earlier of transfer or 

stock vesting.
– Rules similar to the Section 83(b) election under current law will apply.

• The inclusion deferral election is effective for income tax only; thus 
Social Security and Medicare taxes would still be due upon transfer 
of the stock and could not be deferred

• Planning opportunities for private companies
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New Pass-Through Provisions
• Individual taxpayers may deduct 20% of 

domestic “qualified business income” (QBI) 
from a pass-through entity 
– A partnership (including limited liability company), 

S corporation, or sole proprietorship (“qualified 
businesses” or PTEs) subject to certain limitations 
and thresholds. 

• Trusts and estates may take the deduction. 

• Effective for tax years beginning after 2017 
and before 2026.

• QBI for a tax year means the net amount of 
domestic qualified items of income, gain, 
deduction, and loss with respect to a taxpayer’s 
qualified businesses.

• “Qualified businesses” do not include specified 
services trades or businesses such as accounting, 
law, health, several other professions, service 
businesses related to investing, but does include 
engineering and architecture trades

• Deduction is limited for taxpayers with income 
above $315,000 (mfj) to the greater of 50% of the 
W-2 wages, or the sum of 25% of the W-2 wages 
plus 2.5% of the unadjusted basis of all qualified 
property. Limitation fully phased-in for taxpayers 
with income of $415,000 and above (mfj). For 
taxpayers with income from specified service 
businesses, deduction starts being phased out at 
$315,000 (mfj) income amount and fully phases 
out over a $100,000 range (mfj) at $415,000 (mfj) 
income amount
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Profits Interest
Before Tax Reform

A partnership profits interest (sometimes called carried interest) is an interest 
that provides the holder with the right to receive future profits in the 
partnership, but does not generally include a right to receive money or 
property upon the immediate liquidation of the partnership
• The value of a profits interest granted by a partnership to an employee in connection 

with the provision of service is generally not included in income on grant or vesting 
under IRS rulings

• Capital gain or loss realized by an individual partner from the disposition of a profits 
interest is short-term gain unless the partner’s holding period in the partnership 
interest is more than one year

• Capital gain allocated to an individual partner as long-term capital gain with respect 
to carried interest is deemed to be short-term capital gain to the extent the 
partnership’s holding period on the disposed property is a year or less
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Profits Interest
After Tax Reform

• Essentially codifies the prior IRS ruling position
• Treats capital gain or loss realized by an individual partner from the 

disposition of a profits interest as short-term gain (essentially 
subject to individual rates, not the lower long-term gain rates)
unless the partner’s holding period in the partnership interest was 
more than three years

• Deems capital gain allocated to an individual partner as long-term 
capital gain with respect to carried interest to be short-term capital 
gain to the extent the partnership’s holding period on the disposed 
property is three years or less
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New Paid Family Medical Leave Tax Credit

• New employer tax credit for wages paid during the employer’s tax years starting in 
2018 and 2019 
– Up to 12 weeks paid leave per employee, per tax year 

• Amount of credit depends on amount of wages paid on leave
– Credit floor of 12.5% when employee is paid 50% of normal wages during leave

– Credit percentage increases 0.25% for each 1% increase in wages paid 

– Maximum of 25% credit when 100% of wages are paid during leave

• Excludes certain wages paid:
– Made by a state or local government 

– Mandated by state or local law

– For leave reasons not included in §102(a) of the Family and Medical Leave Act of 1993 
(FMLA) 

– Paid under other time-off programs such as vacation and sick pay, paid personal leave

3C-47



New Paid Family Medical Leave Requirements

Employer
► Must have a written policy providing a 

minimum of two weeks paid family and 
medical leave to qualifying employees

► Must be available to both part-time 
and full-time employees

► Payments must be equal to at least 
50% of the wages normally paid to 
such employee

► An employer need not be subject to 
FMLA* to be eligible for the paid FML 
credit

Employee 
► Must have been employed by such employer 

for at least one year (no minimum hours 
requirement)

► For the preceding year such employee must 
not have been paid in excess of 60% of the 
“highly compensated employee” amount in 
IRC §414(q)(1)(B) as indexed for the tax 
year**

► Employee need not be eligible for a job-
protected family and medical leave for the 
payment to qualify

**$72,000 for 2018 ($120,000 x 60%) as confirmed in IRS FAQ *In general, FMLA covers employers with at least 50 employees who 
work at least 20 workweeks in the current or prior calendar year 
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Key Takeaways

• Understand what programs are impacted by the 
Tax Cuts and Jobs Act of 2017

• Learn about options for each type of program
• Have a list of questions to apply to each 

impacted program to get them into compliance
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Questions
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