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Overview

 Part 1 - Selected United States Supreme Court  (and related) 
Cases, Presidential orders, and one State Supreme Court Decision

 Part 2 - Ten Tips to Avoiding Litigation and Other Recent Cases and 
Trends
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Part 1 - Selected U.S. Supreme Court 
Cases and other federal activity

 Retiree Health - CNH Industrial N.V. v. Reese, et al. 
 6th Circuit:  Watkins v. Honeywell International, Inc.
 4th Circuit: Barton v. Constellium Rolled Products

 Church Plans - Advocate Health Care Network v. Stapleton
 Presidential Exec. Order on Promoting Free Speech and Religious Liberty

Other cases which will be noted in passing are:
 Encino Motor Cars v. Navarro, 584 U.S. ___, No. 16-1362 (4/2/2018) – FLSA 

Exemptions
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Part 1 - Selected U.S. Supreme Court 
Cases and other federal activity 
 Artis v. District of Columbia, No. 16-460, 583 U.S. ____ 

(1/22/2018) Time Limits
 Epic Systems v. Lewis and NLRB v. Murphy (argued 

10/2/2017) – FAA/Class Actions (5/21/2018)
 Janus v. AFSCME (6/27/2018) – Public sector union 

agency fees
 Bonus Case:  Massachusetts Supreme Judicial Court 
 Barbuto v. ASM –Medical marijuana 
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CNH Industrial N.V. v. Reese, et. al. 138 S.Ct. 
761, 63 EBC 1717 (Feb. 20, 2018). (Per curiam).

 The Supreme Court, per curiam, found that an expired collective 
bargaining agreement did not create a vested right to lifetime health 
care benefits for retirees absent contractual language creating such a 
right.
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CNH, cont’d. - Background

 In 2015, the Supreme Court, in a case called M&G Polymers v. 
Tackett, told the 6th Circuit that it must interpret CBAs according to 
“ordinary principles of contract law”

 Prior to that 2015 case, the 6th Circuit had applied so called “Yard-
Man” inferences to create an inference that retiree health benefits vest 
for life

 The Tackett decision found that inference “placed a thumb on the scale 
in favor of vested retiree benefits” in all CBAs
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CNH, cont’d - Facts

 A dispute arose among retirees and their former employer regarding a 
CBA that was entered into in 1998 and expired in 2004

 CBA contained general language stating that “[e]mployees who retire 
under the . . . Pension Plan” are entitled to healthcare benefits”

 Other coverage provisions, such as life insurance, expired upon 
retirement
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CNH, cont’d - Facts

 When the CBA expired in 2004, retirees filed a lawsuit seeking:
 1) a declaration their health care benefits vested for life 
 2) an injunction preventing their former employer from changing the 

benefits
 Applying Yard-Man inference, the Sixth Circuit agreed and held that 

the CBA vested health care benefits for life 
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CHN:Sixth Circuit Reversed:  

 The Supreme Court reversed because:
 Obligations in CBAs generally end when CBA expires
 Contracts without durational periods are normally treated as operative for a 

reasonable amount of time, not operative in perpetuity
 If the parties wanted the benefits to vest for life, they could have said so in the 

CBA
 No ambiguity existed in the CBA which would allow extrinsic evidence of the 

intent of the parties
 Yard-Man inferences that hold otherwise are bad law, and have been overruled    
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CHN, cont’d  - Postscript

 Had the 6th Circuit already listened?
 Watkins v. Honeywell International, Inc., 875 F.3d 321 (6th Cir. 

11/28/17). Retirees are not entitled to lifetime benefits as the duration 
of said benefits is defined and limited in a governing collective 
bargaining agreement
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CHN, cont’d  - Postscript

 Since Tackett, but before Watkins, 6th Circuit had 
spoken to the issue at least 5 times 
 In Gallo and Cole, it held that the CBA’s general 

durational clause unambiguously applied to the 
promise to provide health care benefits. 
 In Reese and Kelsey-Hayes, it found that those 

clauses will not always apply to a promise to 
provide healthcare.  
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Barton v. Constellium Rolled Products – Ravenswood, LLC, 851 F.#d 349 
(4th Cir. 5/11/2017)

 Other Circuits had also spoken to the issue
 In Barton v. Constellium Rolled Products –

Ravenswood, LLC, 851 F.3d 349 (4th Cir. 
5/11/2017), for example, the 4th Circuit, using 
traditional principals of contract law, found that 
retiree benefits did not vest but terminated upon 
CBA expiration 
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Watkins v. Honeywell International, Inc., No. 17-3032 
(6th Circuit 11/8/2017)

 The Sixth Circuit affirmed the dismissal of the retirees case
 It noted, citing Tackett, that we “interpret contracts 

according to their plain meeting in an ordinary and proper 
sense…That means we do not look at extrinsic evidence 
unless the contract is ambiguous”

 It then went on to explain the history of the Yard-Man
inference and acknowledged that “Tackett retired this 
inference”. 

 Since the heathcare benefit was “for the duration of” the 
CBA, which “continued in effect” until 10/31/2011, the 
court found the benefits were unambiguously promised until 
10/31/2011 only and hence not vested for life.  
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CHN and Watkins – Lessons Learned

 Contract language is key!
 It will be closely scrutinized by reviewing courts.
 Make every effort to be as clear as possible, i.e., to be unambiguous.
 Maintain bargaining history and communications about the benefit to 

support intent in the event the court determines the language is 
ambiguous.
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Advocate Health Care Network v. Stapleton, 137 S.Ct. 1652 
(June 5, 2017).

 Unanimous (8-0) Supreme Court decision holds 
that “church plans,” which are exempt from many 
regulatory provisions of ERISA, includes plans that 
are created by organizations controlled by, or 
affiliated with, a church, e.g., church affiliated non-
profits, hospitals

 Court rejects arguments advanced by current/former 
employees of 3 church-affiliated non-profit 
hospitals that a “church plan” must be originally 
established by a church
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Advocate Health Care Network v. 
Stapleton, cont'd.

 Court noted that Congress amended ERISA in 1980, following an IRS 
interpretation of the definition of “church plan” that was seen as too 
restrictive in its attempts to define the structure and operation of a 
church

 Takeaway:  Important clarification for religiously- affiliated hospitals, 
non-profits, etc. 
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Presidential Executive Order Promoting Free Speech and 
Religious Liberty

 On 5/4/17, President Trump issued this Executive Order instructing 
federal agencies to “consider issuing amended regulations, consistent 
with applicable law, to address conscience-based objections to the 
preventive-care mandate.” 
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Presidential Executive Order Promoting Free Speech and 
Religious Liberty

 Federal agencies issued two interim Final Rules expanding 
the religious and moral exemption to include any non-
governmental plan sponsor that objects to “establishing, 
maintaining, providing, offering or arranging (as applicable) 
coverage, payments, or a plan that provides coverage or 
payments for some or all contraception services, based on its 
sincerely held religious beliefs.”  

 As opposed to the previous exemption, institutions of higher 
education, non-profit organizations, and employers with a 
religious objection may be exempt from the contraception 
mandate. 
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Presidential Executive Order Promoting Free Speech and 
Religious Liberty

 Massachusetts and California filed suit challenging both 
Final Rules:

 Massachusetts v. United State Department of Health 
and Human Services, 2018 WL 1257762 (D. Mass. 
March 12, 2018)- dismissed for lack of standing.

 California v. Health and Human Services, et al., 2018 
WL 574882 (N.D. CA, January 26, 2018)- In contrast, 
district court concluded California has standing and 
granted a preliminary injunction.
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Presidential Executive Order Promoting Free Speech and 
Religious Liberty

 Pennsylvania challenged the Department of Health and 
Human Services, Department of Treasury and the 
Department of Labor’s new interim Final Rule allowing 
employers to opt out of providing no-cost contraception 
coverage under the ACA.  

 Pennsylvania v. Trump, et. al., 281 F.Supp.3d 553 (E.D. PA, 
December 15, 2017), the Plaintiff sought to enjoin the 
defendants from enforcing the new interim Final Rules.  

 The court issued a preliminary injunction and an appeal is 
currently pending.  
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FLSA Exemptions: Encino Motor Cars v. Navarro, 584 U.S. -
--, No. 16-1362

 Encino Motor Cars v. Navarro, 584 U.S. ---, No. 16-1362
 FLSA exemption for “any salesman, partsman, or mechanic primarily engaged in 

selling or servicing automobiles.” 
 9th Circuit, reading FLSA exemptions narrowly, found “service advisors” at car 

dealers were not exempt.
 Supreme Court reversed and held “service advisors” exempt. Disagreed with 9th 

Circuit that exemptions are to be read narrowly under FLSA.  Instead, “fair 
reading” must be given.  

 Takeaway: Opens door for further litigation and possible broadening of categories 
of exempt employees.
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Time Limits:  Artis v. District of Columbia, No. 16-460, 583 
U.S. ____ (2018). 

 Artis v. District of Columbia, No. 16-460, 583 U.S. ____ (2018).
 This case addresses claims heard in federal court that involve both 

federal and state claims. 
 This is a very common scenario because often there are similar state 

and federal laws (e.g., anti-discrimination laws)
 Generally, federal district courts are empowered to hear state law 

claims if “part of the same case or controversy” as federal jurisdiction 
claims. 
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Artis v. District of Columbia, No. 16-460, 583 U.S. ____ 
(2018). (contd)

 But, if underlying federal claims are dismissed, the federal court loses 
jurisdiction in most cases.  

 So, question is: how much time is there to refile the state law claims in state 
court?

 28 U.S.C. § 1367 states that “[t]he period of limitations for any 
[supplemental state claim] … shall be tolled while the claim is pending [in 
federal court] and for a period of 30 days after it is dismissed unless State 
law provides for a longer tolling period.” 
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Artis v. District of Columbia, No. 16-460, 583 U.S. ____ (2018), (cont’d).

 Here, Plaintiff sued in federal court after terminated from her position as a 
city health inspector in D.C.

 Brought a federal claim as well as state (D.C.) claims and at time of filing 
had about two years remaining on statute of limitations on her state claims. 

 Two and one-half years later, the federal court dismissed federal law claim, 
thereby removing jurisdiction over state claims
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Artis v. District of Columbia, No. 16-460, 583 U.S. ____ (2018),  (cont’d).

 59 days later, Plaintiff re-filed her state law claims.
 D.C. Superior Court held statute of limitations had run.
 D.C. Court of Appeals affirmed
 Supreme Court reversed and held Plaintiff had approx. 23 months (length of 

time remaining on the state statute of limitation at the time of original filing) 
to refile

 Takeaways: 
 Plaintiffs may have more time to file claims in state court than you realize 
 A win in federal court is not always the lawsuit’s end 
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U.S. Supreme Court (cont’d)

 Epic Systems Corp. v. Lewis, Docket No. 16-285 (May 21, 2018); 
See also NLRB v. Murphy and Ernst & Young v. Morris

 Background:  In each of these cases, an employee who  had signed an 
employment agreement that contained an arbitration provision later 
filed a lawsuit in federal court, seeking to bring both individual and 
collective claims. The employers argued that, under the arbitration 
agreements, the employees needed to go to individual arbitration.
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U.S. Supreme Court (cont’d)

 The cases presented a conflict between the Federal Arbitration Act (FAA) and the 
National Labor Relations Act (NLRA).

 Issue: whether arbitration agreements with individual employees that bar pursuing 
work-related claims on a collective or class basis in any forum are prohibited as an 
unfair labor practice because they limit the employees' right under the NLRA to 
engage in “concerted activities” in pursuit of their “mutual aid or protection.”
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Epic Systems Corp. v. Lewis, cont’d 

 Holding (5-4): Individual arbitration agreements barring class or collective actions 
are enforceable under the FAA

 Takeaway: This case adds a powerful tool for employers to consider.   While not 
necessarily the right choice for every employer, the Supreme Court has continued 
its trend of broadening and strengthening arbitration agreements in the 
employment (and other) contexts.  
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U.S. Supreme Court (cont’d)

 Janus v. AFSCME (6/27/2018)
 This case challenges the long settled notion that public employees who do not 

choose to join a union can be charged an “agency” or “fair share” fee to pay for 
costs incurred by the union in collective bargaining and other non-political 
activity.

 Supreme Court deadlocked last year on a similar case, 4-4, preserving the 
status quo for the time being

 Now with a full nine members, court reexamined the issue.
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U.S. Supreme Court  - Pending Cases

 Argument before the court was that issues such as salaries, pensions 
and benefits for government employees are inherently political. 
Therefore, agency fees finance political speech, which the First 
Amendment would prohibit.

 Held:  Public employers may no longer deduct an “agency fee” or 
other payment to a union from a nonmember’s wages without the 
employee’s affirmative consent. 
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U.S. Supreme Court  - Pending Cases

 Justice Kagan penned the dissent, accusing the majority of 
inappropriately weaponizing the First Amendment. 

 Potential effect: could have dramatic effect on strength of public 
employer unions
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Medical Marijuana - Barbuto v. Advantage Sales 
and Marketing, LLC, 477 Mass. 456 (2017).

Background: Federal Law 
The Federal Controlled Substances Act of 1970 (“CSA”) (21 U.S.C. 801 
et seq.) regulates the use, distribution, possession, manufacture and 
importation of certain drugs.
 Marijuana is a Schedule I drug under the CSA.
 Attorney General Sessions and new Massachusetts U.S. Attorney 

Lelling have expressed they are not tolerant of any marijuana use.
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Federal Law

 The Federal Controlled Substances Act of 1970 (“CSA”) (21 U.S.C. 
801 et seq.) regulates the use, distribution, possession, manufacture 
and importation of certain drugs.

 Marijuana is a Schedule I drug under the CSA.
 Attorney General Sessions and new Massachusetts U.S. Attorney 

Lelling have expressed they are not tolerant of any marijuana use.
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Marijuana as an Employee Benefit

 Is your health plan required to include medical marijuana? 

Answer: NO

 However an issue remains as to whether employers have to 
accommodate qualified disabled persons whose doctor say they need 
medical marijuana
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Reasonable Accommodations

 State and Federal disability laws generally require employers to 
provide a qualified disabled person with “reasonable 
accommodations.”

 The leading case was decided by the Massachusetts Judicial Court in 
July, 2017
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Barbuto – Superior Court Decision

Barbuto v. Advantage Sales and Marketing, LLC, et al., No. 15-02677 (Mass. Sup. 
Ct. May 31, 2016).
 Barbuto alleged that she informed ASM before being hired that she purchased and 

used medical marijuana (under doctor supervision) to treat Crohn’s disease and 
that she would test positive during the pre-employment drug screening. 

 ASM hired her anyway 
 After receiving a positive drug test result on her first day of work in 2014, ASM 

terminated her employment 
 ASM claimed they followed federal law, not state
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Barbuto – Superior Court Decision

Barbuto’s Allegations:
1. Barbuto’s use of medical marijuana was protected by Massachusetts’ 

medical marijuana law; 
2. ASM violated its obligations to provide Barbuto a reasonable 

accommodation under the Americans with Disabilities Act and state 
antidiscrimination law;

3. Barbuto’s termination violates public policy because she was terminated for 
conduct expressly permitted under state law; and 

4. ASM violated her statutory right to privacy
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Appeal and Reversal of Superior Court

 The Superior Court ruled for ASM on all allegations, except privacy (stayed 
pending appeal).

 Barbuto appealed and the Supreme Judicial Court granted direct appellate 
review of all issues except privacy.

 In July 2017, the Massachusetts Supreme Judicial Court reversed and 
allowed two of Barbuto’s other claims to proceed: Barbuto v. Advantage 
Sales and Marketing, LLC, 477 Mass. 456 (2017).
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Barbuto SJC Decision: Successful Claims 

 Barbuto sufficiently alleged that she was a qualified handicapped 
person

 Medical marijuana use can be “facially reasonable” in some cases, 
notwithstanding the prohibitions in the Federal CSA

 However, Barbuto did not automatically win her case on either of 
these issues: 
 ASM given opportunity to prove that medical marijuana use would be an 

undue hardship for their company
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Barbuto SJC Decision: Unsuccessful Claims

 Barbuto did not have implied private right of action under medical 
marijuana law

 Barbuto failed to state wrongful termination in violation of public 
policy claim

 As indicated, SJC never reached the privacy claim
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Post Barbuto

 Employers seeking to ban medical marijuana use may have a duty (and 
do in Massachusetts) to engage in an interactive process to determine 
if exception to its neutral drug policy is a reasonable accommodation

 If alternative medicine is less effective, however, exception to drug 
policy is a facially reasonable accommodation. 

 Employer would then bear the burden to prove that making an 
exception to its policy would be an undue hardship. 
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Proving Undue Hardship

The SJC indicated that ASM could prove undue hardship by showing 
that offsite medical marijuana use would:
 Impair employees’ performance of their work; or 
 Pose an “unacceptably significant” safety risk to the public, the employee, 

or fellow employees; or
 Violate their contractual or statutory obligations – e.g., DOT regulations 

or Drug Free Workplace Act requirements for recipients of federal grants.
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Other Limitations on Barbuto

 Barbuto does not require an employer to condone on-site marijuana 
use under any circumstances (and neither does the medical marijuana 
statute). 

 Barbuto did not involve the recreational use of marijuana.
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Takeaways

 Know this changing area of law, including industry-specific guidance, 
and keep up to date with current interpretations 

 Employers/unions who operate in multiple states will need to keep 
abreast of varying state laws. 
 Some states do not have medical marijuana laws, and some courts 

have come out differently than the SJC on the medical marijuana/ 
reasonable accommodation issue
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Takeaways (Cont’d)

 Know if  you are covered by the Drug Free Workplace Act, DOT 
regulations, or other similar requirements 

 Update your job descriptions and your determinations as to which 
employees are in safety sensitive positions

 Clearly communicate policies to your employees
 Review your CBAs, if applicable
 Seek advice of counsel before taking action
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Overview

 Part 1 - Selected United States Supreme Court  (and related) Cases, 
Presidential orders, and one State Supreme Court Decision

 Part 2 - Ten Tips to Avoiding Litigation and Other Recent Cases 
and Trends
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The Guiding Principles:  The D’s

 D’s to Remember:
 Dignity
 Discretion
 Diversity
 Disclosure
 Due Diligence
 Due Process
 Documentation

 D’s to Avoid:
 Delay
 Discrimination
 Deceit
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Dignity
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Dignity

 Treat employees with courtesy and respect. 
 Listen carefully. 
 Be as responsive as possible.
 Practice the Golden Rule.
 Example?  Scoles. Also demonstrates Disclosure, Due Process and 

Due Diligence rules.  
 Also see #MeToo under Diversity and Discrimination.
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Scoles v. Intel Corp. Long Term Disability 
Benefit Plan, 657 Fed.Appx. 667 (9th Cir. 7/29/2016).

 Abuse of discretion standard was warranted where the plan administrator 
removed any conflict of interest by delegating the duty to decide benefit 
claims to unconflicted third parties.

 In this case, the benefit denial could not be upheld even under an abuse of 
discretion standard because discontinuing the benefit and issuing the 
decision on the first-level administrative appeal did NOT…
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Scoles v. Intel Corp. LTD Plan, cont’d.

 A. engage in the required meaningful dialogue with the participant;
 B. provide the participant with any guidance as to why the medical evidence 

that she provided was insufficient;
 C. provide guidance as to the meaning of objective medical finding in mental 

health context;
 D. explain why she was ineligible for benefits despite receiving social security 

disability insurance benefits and;
 E. explain precise reasons for denial on review.
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Scoles v. Intel Corp. LTD Plan, cont'd.

Ninth Circuit:
 As part of denying LTD benefits, ERISA requires a claims administrator to tell the 

claimant ‘“in a manner calculated to be understood by the claimant,’ 
 ‘[t]he specific reason or reasons for the adverse determination’ and 
 ‘[a] description of any additional material or information necessary for the 

claimant to perfect the claim and 
 an explanation of why such material or information is necessary.’” 29 C.F.R. §

2560.503–1(g)(1).
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Scoles v. Intel Corp. LTD Plan, cont'd.

 This means that a “meaningful dialogue” between 
administrators and their beneficiaries” is required.

 There was no “meaningful dialogue” here. 
 Denial letter did not explain why Scoles did not 

qualify for benefits, relying on the lack of sufficient 
“Objective Medical Findings” in Scoles’ claim file

 Letter affirming denial was “opaque and 
uninformative” – did not provide Scoles with specific 
reason(s) for adverse determination 
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Scoles v. Intel Corp. LTD Plan, cont'd.

 9th Cir. finds this an abuse of discretion – Scoles was 
not given an opportunity to provide evidence to 
satisfy the “unexplained interpretation of the term 
‘Objective Medical Findings’”

TAKEAWAYS:
 Engage in the interactive and meaningful dialogue 

increasingly required
 Comply with DOL denial letter requirements…
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Scoles v. Intel Corp. LTD Plan, cont'd.

 Explain the specific reasons why the participant is 
being denied benefits in whole or in part
 Do so in a way that is understandable to the 

average plan participant
 Reference the plan provisions relied on in denying 

the benefit
 Tell the participant what information could help 

them obtain benefits and why it is necessary
 Make the participant feel that he or she has been 

treated with dignity, respect, and understanding. 
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Discretion

 Retain Discretion, 
 But Exercise It 
 Consistently!
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Discretion

 Make sure plan and SPD’s and other benefit 
communications provide discretion to the 
employer/administrator 
 to construe, interpret and apply terms and to resolve 

ambiguities; 
 to amend or change those policies/handbooks/plans at 

any time.
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Discretion

 Exercise discretion reasonably and consistently.
 Provide adequate notice/avoid retroactive amendments whenever 

possible.
 Still must comply with the law, the plan and the SPD.
 Examples: 
 Scoles – discussed above under Dignity 
 O’Shea - Sympathetic client lost
 Orzechowski – State statute voided discretion
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Diversity
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Diversity

 Age
 Gender
 Ethnic background
 Race
 Religion
 National origin
 Disability

 Color
 Gender identity 
 Sexual orientation
 Military service or 

Veteran status
 Genetic Information
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Diversity

 Cultural competency is the watchword.
 Be sensitive to people’s varying backgrounds and special needs.
 Develop a communication style that works for you and then adapt as 

needed to each individual’s needs. 
 Create an atmosphere of dignity and respect where each person feels 

that their contributions are valued and where diversity is celebrated.
 Be alert to possible accommodations that may be needed.
 This year’s example: #MeToo
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#MeToo Climate

 Time Magazine person of the Year – The Silence Breakers 
 Harvey Weinstein et al
 And the list of high profile cases gets larger daily
 Sexual harassment complaints skyrocketing:
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REBOOTING HARASSMENT PREVENTION EFFORTS  AND RESPONSE IN 
THE #MeToo CLIMATE

“With legal liability long ago established, with reputational harm from harassment 
well known, with an entire cottage industry of workplace compliance and training 
adopted and encouraged for 30 years, why does so much harassment persist and take 
place in so many of our workplaces?  And, most important of all, what can be done to 
prevent it?  After 30 years – is there something we’ve been missing?”

U.S. Equal Employment Opportunity Commission
Select Task Force on the Study of Harassment in the Workplace
Report of co-Chairs Chai R. Feldblum & Victoria A. Lipnic
June 2016
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Harassment is also prohibited based on other types of  
“Protected Status”

 Race 
 Color
 Religion or creed
 National origin
 Ancestry
 Gender 
 Age
 Sexual orientation

DISCRIMINATION
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“Protected Status?” (cont’d)

 Gender Identity
 Marital Status
 Military Service or Veteran Status
 Genetic information
 Disability or handicap
 Retaliation for asserting one’s protected rights 

and/or for participating in, or cooperating with, 
an investigation

 Any other category protected by law

DISCRIMINATION
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#MeToo Climate

 The federal anti-harassment law and most state anti-harassment law 
did not change. Enforcement, however, has stepped up. 
 June 2016 – EEOC Report of the Select Task Force on the Study of 

Harassment in the Workforce
 January 2017 – EEOC Proposed Enforcement Guidance
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Best Practices in the #MeToo era: 
TRADITIONAL STEPS Rebooted

BEFORE A Sexual Harassment Complaint:
 Review and update your anti-harassment policy
 Consider eliminating “zero tolerance” language

 Engage in regular dissemination and small group 
live interactive training by qualified 

trainers tailored to your workforce
Note EEOC suggests once per year may not be enough

 Model and demand compliant behavior
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Best Practices in the #MeToo era: 
TRADITIONAL STEPS Rebooted

AFTER The Sexual Harassment Complaint:

 Investigate – fair, impartial, complete
 Take prompt and effective remedial action
 Ensure no retaliation
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Best Practices in the #MeToo era: 
Rebooting the Culture

 Risk Assessment
 Create a sense of collective responsibility 

and sense of urgency 
Bystander Intervention 

Training/Resources
 Create expectations of civility
 The “Tone From the Top” is critical!
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Full Circle:  Rebooting Best Practices in the 
#MeToo Era

Risk Factors for Harassment
Homogeneous Workforces Workplaces with Significant Power 

Disparities

Workplaces Where Some Workers 
Do Not Conform to Workplace 
Norms

Workplaces that Rely on Customer 
Service or Client Satisfaction

Cultural and Language Differences 
in the Workplace

Workplaces Where Work is 
Monotonous or Consists of Low-
Intensity Tasks

Coarsened Social Discourse Outside 
the Workplace

Isolated Workplaces

Workforces with Many Young 
Workers

Workplace Cultures that Tolerate or 
Encourage Alcohol Consumption

Workplaces with “High Value” 
Employees

Decentralized Workplaces 
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Last Thoughts

 This type of reboot may require a true culture 
change

 All forms of harassment should be addressed, not 
just sexual

 You need to be visibly committed: the tone set from 
the top is critical to success

 Your Boards also should be involved and trained as 
part of their general fiduciary oversight

 Get advice early!
 Have a solid crisis communications plan in place
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Disclosure/Communication/Loose Lips Sink Ships
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Disclosure/Loose Lips

 Use all available communications opportunities and frame 
communications so that they will be most likely to be understood by 
all. 

 Avoid legal or highly technical language.
 And always remember:  Loose lips sink ships!
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Disclosure/Loose Lips

 Cases this year include: 
 Scoles – Give participants what they need to understand denials and 

perfect their claims
 King - Complete and accurate information understandable to the 

average plan participant
 Barton – Burden shifts to 

the Plan to produce 
information
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King v. Blue Cross and Blue Shield of Illinois, 871 F.3d 
730 (9th Cir. 9/8/17).
 Summaries and amendments to Summary Plan Descriptions (SDPs) 

violate ERISA’s statutory and regulatory disclosure requirements if 
they do not apprise the average plan participants of available plan 
benefits

 The Retiree Plan SDPs, a confusing mixture of 12 non-cumulative 
summaries and amendments from 2006 forward, all of which needed 
to be read in order to understand the benefits provided, was not 
sufficient; case remanded as to fiduciary breach.
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Estate of Bruce Barton v. ADT Security Services 
Pension Plan et al., 820 F.3d 1060 (9th Cir. 
4/21/16).

 Upon reaching age 65, Barton contacted the pension record keeper 
about benefits, and he was told that the administrator could not find 
any information on Barton’s employment with ADT

 He filed a claim with the Employee Benefits Committee, providing his 
W2s, paystubs, and a letter from the President of ADT

 His claim was denied on the premise that it was not clear that he had 
met the terms for continuous employment

7A-76



Estate of Bruce Barton v. ADT Security Services Pension 
Plan et al., cont.

 He appealed to the Committee, providing additional 
documentation, but they again denied his claim because 
he could not prove that he worked 1,000 hours or more 
each year that he worked at ADT

 Barton appealed to district court which affirmed the 
Committee’s decision.

 The Ninth Circuit reversed, holding that the district 
court inappropriately placed the burden of proof on 
Barton to show his entitlement to ERISA benefits

7A-77



Due Diligence
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Due Diligence

 Due diligence means doing your homework.
 Investigate thoroughly:  don’t rely on stereotypes, 

hearsay, or assumptions.
 Due diligence is important in all aspects of plan  

design and administration from development of the 
SPD and the ensuring of consistent treatment, to the 
adoption of an investment policy and the careful 
selection of investments and the regular review and 
monitoring of same.

 Equally important in running the Fund office
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Due Diligence

 Stay current and get appropriate advice before taking the action
 Retain appropriate expertise if you are not adequately qualified.
 Remember to monitor the professionals that you do select; sift all 

recommendations with an eye to practicalities, financial and legal ramifications 
and public perception.

 Document your process and why you made the decisions you did.
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Due Diligence

 Examples include
 CHN, Watkins – retiree health – above under Supreme Court review
 Watterson - Wellness program
 Tibble - Continuing duty to monitor plan investments
 Tracey 
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Due Process
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Due Process

• Develop sound policies and procedures and adhere 
to them.

• Beware of overly complicated processes.
• Usually, processes should be in writing or 

otherwise clearly published.
• Importance of both procedural and substantive due 

process.
• This year’s example: Barbuto. 

See also Bradshaw.
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Bradshaw v. Reliance Std Life Ins. Co., 2017 WL 3774536 (11th

Cir. 8/31/17). 

 Court finds unreasonable the denial of long-term disability benefits to 
an employee who suffered a debilitating stroke one week after 
childbirth based on a strict interpretation of a pre-existing condition 
exclusionary clause
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Bradshaw v. Reliance Std. Life Ins. Co., cont.

 Background
 Bradshaw was a few weeks pregnant when she was hired to work as a 

medical biller. Her disability insurance coverage began on May 1, 
2013

 In November 2013, she was induced due to mild preeclampsia. There 
were no complications and her blood pressure was stable when she 
was discharged

 Bradshaw suffered a disabling stroke one week later
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Bradshaw v. Reliance Std. Life Ins. Co., cont.

 Reliance denied benefits under their “pre-existing condition” policy, arguing 
that she was pregnant when she was hired and her healthy pregnancy 
contributed to high blood pressure, which caused preeclampsia, which 
caused her stroke 

 Bradshaw argued that, during the “look back” period under the policy (3 
months before being hired), she had no stroke or preeclampsia symptoms, so 
they improperly construed their policy
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Bradshaw v. Reliance Std Life Ins. Co., cont.

 Legal standard: did Reliance abuse its discretion in construing its policy and 
denying benefits?

 District court held that even if Reliance was wrong in construing its policy, 
it was not unreasonable

 Eleventh Circuit reversed, holding that this was an unreasonable 
interpretation because the pre-existing condition was too attenuated from the 
disabling condition and pregnancy did not “substantially” contribute to her 
total disability
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Documentation

 The reasons for good documentation are many, not the least of which 
is that judges, juries, arbitrators, and administrative agencies expect it.

 Know the difference between good and bad documentation. 
 Don’t promise more documentation then you can deliver.
 Document facts rather than conclusions.
 Example:  #MeToo. CHN, Watkins

7A-89



Delay
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Delay

 Act/Respond as promptly as possible under the circumstances.
 Always adhere to any time limits set forth in your plan documents, 

SPD, CBA, or other relevant source.
 Document agreements to extend timelines. 
 Investigations should be as prompt as possible under the 

circumstances.
 Keep employees informed of need for additional time.
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Delay

 Be proactive – try to anticipate potential issues and plan your strategy 
ahead of time so that you can respond quickly.

 Example? Thole*, Secretary v. Preston*
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Thole v. U.S. Bank National Association, 873 F.3d 617 (8th Cir. 
10/12/17).

 Plaintiffs brought a class action lawsuit against U.S. Bank N. 
A., et al., challenging the management of a defined benefit 
pension plan, which was underfunded at the time

 While the lawsuit was pending, the plan became overfunded
 Defendants then moved to dismiss and the lower court agreed.
 The Eight Circuit affirmed:  when a plan is overfunded, then 

the plaintiff participants no longer fall within the class of 
plaintiffs authorized to sue for breach of fiduciary duty. 
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Secretary, U.S. Department of Labor v. Preston, 
et al., 873 F.3d 877 (11th Cir. 10/12/17). 

 An express agreement to waive of ERISA’s time limits under 
29 U.S.C. § 1113 will be held valid and enforceable against 
litigants
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Secretary, U.S. Department of Labor v. Preston, et al., cont.

 Background
 The Secretary of Labor had notified Preston, the CEO and owner of TPP 

Holdings, Inc., and its affiliated employee plan, that there were charges 
against it

 Both sides agreed to waive the time limits in writing in order to facilitate 
settlement negotiations

 When the negotiations broke down, the Secretary filed suit, and the 
defendants raised the untimeliness defense
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Secretary, U.S. Department of Labor v. Preston, et al., cont.

 The district court ruled in favor of the defendants, 
holding that, despite the express waiver, the statute’s 
time limits could not be waived because it was a 
“statute of repose”

 The Eleventh Circuit reversed, holding that statutes of 
repose may be waived so long as the waiver is knowing, 
willing, and voluntary

 It pointed out that constitutional rights may be waived; 
so too, should an ERISA tolling period be subject to 
waiver 

 Takeaway: DOL tolling agreements are enforceable.
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Discrimination
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Discrimination

 Avoid illegal discrimination or the appearance of it.  
 Remember an intent to discriminate is not necessary if there is an 

adverse disparate impact on a protected class.
 Consistency is perhaps the single most important guiding principle in 

handling workplace issues.
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Discrimination

 This consistency should include:
 Consistency with the plan/SPD/policy and how it has been 

previously interpreted and applied to other employees.
 Consistency among departments, divisions, locations, and 

supervisors.
 Internal consistency vis-à-vis the employee.

 Example : #MeToo, Sexual Orientation Cases, Mental Health 
Parity. 
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Other Notable Cases

 This past year we have seen numerous cases addressing sexual 
orientation claims under Title VII 

 Currently, there is a Circuit split
 7th Circuit – allowed sexual orientation claims 
 11th Circuit – declined to allow sexual orientation claims
 2nd Circuit – February 26, 2018: allowed sexual orientation claims

 EEOC and DOJ have taken opposing stances on this matter
 Supreme Court recently declined to resolve split, but issue will likely be heard at 

some point in the near future
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Other Notable Cases

 Franchina v. City of Providence, No. 16-2401 (1st Cir. 2018)
 Recognized sexual orientation case under a “sex-plus” theory
 “Sex-plus” means claim is based on gender plus one or more other 

additional characteristic.
 First Circuit stopped short of explicitly recognizing sexual orientation 

as a category under Title VII
 NOTE: MA Law (M.G.L. c. 151B) explicitly includes sexual 

orientation as protected class
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Mental Health Parity

 April 23,  2018 – HHS released The Mental Health Substance Use 
Disorder Parity Action Plan

 The action plan included recent and planned HHS, DOL and Treasury 
pronouncements related to ongoing implementation of Mental Health 
Parity and Addiction Equity Act of 2018 (MHPAEA)
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Mental Health Parity, con’t

 April 2018 – Anthem approve settles Mental Health Parity litigation re 
autism treatment
 Anthem  $1.625M pay to a fund for the benefit approximately 200 

class members and will require employees who review treatment 
plans to participate in periodic external continuing education 
relating to autism and/or ABA Parity.

 Employers should pay special attention to MHPAEA as the DOL may 
come knocking.
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Deceit
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Deceit

 It is better to say nothing than to lie.
 Using a false reason for a job action can cause an inference of 

discrimination.
 Examples? #MeToo. 
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Questions?
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APPENDIX
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Affordable Care Act Litigation

August, 2018

Presented by: Katherine Hesse
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Risk Corridors Program
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Moda Health Plan, Inc. v. United States, 892 F.3d 1311 
(Fed. Cir. June 14, 2018).
 The Federal Circuit Court of Appeals held that the government is not 

required to pay insurers the full amount of money owed to them 
through the ACA’s “risk corridors” program.
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Moda Health Plan - Background

 The ACA created a “risk corridors” program to reduce the risk for 
insurers participating in health benefit exchanges from 2014 to 2016.

 Under the program, the Secretary of Health and Human Services paid 
insurers whose costs exceeded their premiums.

 Insurers whose premiums exceeded their costs paid into the Secretary.
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Moda Health Plan - Background

 From 2014 to 2016, payments made to insurers exceeded payments 
received by the Secretary by more than $12 billion.

 For each of those years, Congress passed appropriation riders 
prohibiting the transfer of funds from CMS’ Program Management 
account to cover the deficit.

 Therefore, insurers received only a pro rata payment based on the 
amount of incoming payments to the Secretary.
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Moda Health Plan - Background

 Moda, an insurer in health benefit exchanges, sued the government to 
recover the money it alleged it was owed under the risk corridors 
program.

 In support, Moda argued:
 1) the ACA required the government to pay insurers the full amount
 2) a contract existed between Moda and HHS obligating HHS to pay 

the full amount
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Moda Health Plan – Federal Circuit Denies Request for 
Full Payment
 The court determined:
 The ACA required full payment of the risk corridors program
 However, the appropriation riders altered the government’s 

obligation so that it was only responsible paying out what it received 
in payments
 No contract existed between the parties
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Risk Adjustment Program
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New Mexico Health Connections v. U.S. Dep’t 
of Health and Human Services, 2018 WL 
1136901 (D.N.M. Feb. 28, 2018).

 The Department of Health and Human Services’ risk adjustment 
methodology was arbitrary and capricious.
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New Mexico Health Connections -
Background

 The ACA’s risk adjustment program charges insurers whose 
participants have a lower than average actuarial risk when compared to 
the rest of the state.

 The program makes payments to insurers whose enrollees have greater 
than average actuarial risk. 

 States may administer their program if they choose, but currently HHS 
implements programs in every state pursuant to its risk adjustment 
methodology. 
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New Mexico Health Connections – Court 
Finds Method Arbitrary and Capricious

 New Mexico Health Connections challenged HHS’ use of a statewide 
average of premiums in its risk adjustment methodology.

 The court found that the methodology was arbitrary and capricious, 
because HHS’ justifications for the method relied on an incorrect 
assumption that the risk adjustment program must be budget neutral.
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Minuteman Health, Inc. v. U.S. Department of 
Health and Human Services, 291 F.Supp.3d 174 
(D. Mass. Jan. 30, 2018)

 Minuteman Health also brought suit alleging that HHS’ risk 
adjustment methodology was unlawful.

 The court, however, found that the use of a statewide average was not 
arbitrary and capricious and upheld the methodology.
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Government Suspends Risk Adjustment 
Program

 In response to the court’s decision in New Mexico Health 
Connections, the Centers for Medicare and Medicaid Services 
announced on July 7, 2018 that it was suspending further collections or 
payments under the risk adjustment program.
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Cost-Sharing Reduction Payments
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Cost-Sharing Reduction Payments -
Background

 The ACA’s cost-sharing reduction payments are intended to reduce 
copays and deductibles for eligible policyholders.

 The government compensates insurance companies for their reduction 
of consumers’ out-of-pocket costs.

 Payments were expected to total $7 billion in 2017 and are predicted to 
increase in future years.
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U.S. House of Representatives v. Price, 2017 
WL 3271445 (D.C. Cir. Aug. 1, 2017)

 The House of Representatives sued the Secretary of HHS and the 
Secretary of Treasury alleging that cost-sharing reduction payments 
violated the Constitution, because the ACA did not appropriate money 
to the program.

 The court allowed seventeen states to intervene in the suit, because the 
states would suffer consequences if the payments were terminated.
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Government Halts Cost-Sharing Reduction 
Payments

 On October 12, 2017, Attorney General Sessions wrote a legal opinion 
to HHS and the Treasury telling them to stop cost-sharing reduction 
payments immediately.

 Attorney General Sessions stated that the payments would not be 
continued until a valid appropriation existed. 
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California v. Trump, 267 F.Supp.3d 1119 
(N.D. Cal. Oct. 25, 2017)

 California, seventeen other states, and the District of Columbia sued 
President Trump.

 They sought an emergency ruling requiring the Administration to 
continue making cost-sharing reduction payments.

 The court denied the states’ request, because the majority of states had 
already accounted for the termination of such payments in setting their 
premium rates for 2018.
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New York v. U.S. Department of Health and 
Human Services, 18-cv-00683 (S.D.N.Y.)

 New York and Minnesota also filed a suit challenging the 
Administration’s cutoff of more than $1 billion in funding for the 
states’ operation of Basic Health Programs (“BHPs”).

 The Administration described this reduction in funding as eliminating 
the cost-sharing reduction component of BHP funding.

 The court dismissed the states claims.
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Contraception Mandate
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Executive Order “Promoting Free Speech 
and Religious Liberty”

 On May 4, 2017, President Trump issued an executive order 
instructing federal agencies to “consider issuing amended regulations . 
. . to address conscience-based objections to the preventative-care 
mandate.”
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Interim Final Rules

 Federal agencies issued two interim Final Rules intended to expand the 
religious and moral exemption.

 The expansion intended to include any non-governmental plan sponsor 
which objected based on its sincerely held religious beliefs to 
providing coverage or payments for contraceptive services.

 The rules indicated that institutions of higher education, non-profit 
organizations, and employers may be exempt from the contraception 
mandate.
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Massachusetts v. U.S. Dep’t of Health and 
Human Services, 301 F.Supp.3d 248 (D. Mass. 
Mar. 12, 2018)

 Massachusetts sued HHS challenging the interim final rules.
 The state alleged that the rules violated the:
 Administrative Procedure Act
 Establishment Clause of the Constitution
 Due Process Clause of the Constitution

 The court found that the state did not have standing to bring the suit.
 Massachusetts appealed to the First Circuit.
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California v. Health and Human Services, 281 
F.Supp.3d 806 (N.D. Cal. Dec. 21, 2017)

 California and four other states also sued challenging the rules.
 Unlike the District Court of Massachusetts, the court found that the 

states have standing.
 The court granted the states’ request for a preliminary injunction.
 This reinstated the status quo in place prior to the issuance of the 

interim final rules.
 The government appealed this case to the Ninth Circuit.
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Pennsylvania v. Trump, 281 F.Supp.3d 553 
(E.D. Penn. Dec. 15, 2017)

 Pennsylvania also sued challenging the interim final rules.
 The court found that Pennsylvania had standing.
 The court also granted a preliminary injunction preventing the 

Administration from enforcing the interim final rules.
 The government appealed to the Third Circuit.
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Real Alternatives, Inc. v. Secretary of Dep’t of 
Health and Human Services, 867 F.3d 338 (3rd

Cir. Aug. 4, 2017)
 Real Alternatives, a secular, anti-abortion organization, sued 

challenging the contraceptive mandate.
 Real Alternatives alleged that the mandate:
 Violated the Equal Protection Clause by treating religious organizations 

differently than secular ones
 Required coverage of abortion services in violation of the ACA and the 

Weldon Amendment
 The Court rejected these arguments.
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Real Alternatives, Inc. – Employees 
Claims

 Employees of Real Alternatives also sued challenging the mandate as a 
violation of the Religious Freedom and Restoration Act (“RFRA”).

 They alleged that participation in a health insurance plan which covers 
contraceptives was inconsistent with their religious beliefs.

 The court rejected this claim, because participation in a plan which 
permits, but does not require, the employee to receive coverage of 
contraceptives was not a substantial burden on the employee’s 
religion.
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Individual Mandate
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Cash v. United States, 725 Fed.Appx. 171 
(3rd Cir. Feb. 9, 2018)

 Cash sued to recover the “shared responsibility payment” that had 
been deducted from their 2014 income tax refund pursuant to the 
individual mandate based on their lack of health insurance.

 The Third Circuit found the court had jurisdiction over the case and 
remanded it to the district court for further proceedings.
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Texas v. United States, 4:18-cv-00167-O 
(N.D. Tex.)

 In February 2018, twenty states sued the federal government. 
 They alleged that recent legislation eliminating the tax penalty of the 

ACA without eliminating the individual mandated rendered the 
individual mandate and the entirety of the ACA unconstitutional.
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Justice Department Will Not Defend the 
ACA

 On June 7, 2018, the Attorney General announced that the Justice 
Department will not defend the ACA in the case brought by the twenty 
states.

 Attorney General Sessions argued that the individual mandate is 
unconstitutional in light of the legislative repeal of the tax penalty.

 However, the Administration did not argue, as the states do, that this renders 
the entirety of the ACA unconstitutional.

 Sixteen states and the District of Columbia have intervened to defend the 
ACA.

7A-138



Expanding Healthcare Choices
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Executive Order “Promoting Healthcare Choice 
and Competition Across the United States”

 On October 12, 2017, President Trump signed an executive order 
announcing that the Administration was prioritizing the following 
three areas for improvement:
 1) Association Health Plans
 2) Short-Term, Limited Duration Insurance
 3) Health Reimbursement Arrangements
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Agencies Issue Rules In Response to 
Executive Order

 The Department of Labor issued a final rule making it easier for 
employers to join together and form an association health plan.

 The IRS, Employee Benefits Security Administration, and HHS also 
issued a final rule extending the maximum duration of short-term, 
limited-duration insurance.
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Challenging Trump’s Enforcement of the ACA
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City of Columbus v. Trump, 1:18-cv-
02364 (D. Md.)

 Four cities sued President Trump alleging that the President and his 
Administration’s actions to “sabotage and ultimately, to nullify the 
[ACA]” are unconstitutional.

 The cities argue that the Constitution requires that the executive 
faithfully execute the law, and the Administration’s actions to 
undermine the ACA despite Congress’ failure to repeal the law are 
therefore unconstitutional. 
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Questions?
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