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• Senate 50-50; House of Representatives D-221, 
R- 211, 3 vacancies

• Last time there was this narrow margin was 
2001-2003; the first two years of George W. 
Bush presidency

Congress
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Single Party Control

• One-party control of the Presidency and both 
houses of Congress
– Last time for Democrats: 2009-2011 (enacted ACA)
– Last time for Republicans: 2017-2019 (enacted tax 

reform)
– Both times the House majority flipped after two years
– Short window of time to enact Biden policy agenda
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• Budget reconciliation
– Only need a simple majority to pass
– Byrd rule
– Affordable Care Act (2009)
– Tax Cuts and Jobs Act (2017)
– American Rescue Plan  (2021)

• Partisan legislation is not sustainable

Legislative Strategy
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• Build Back Better Act

• Inflation Reduction Act

• Modifications and Deletions

Budget Reconciliation
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Modifications

• Expanded ACA premium subsidies extended only 
through 2025

• Medicare drug price negotiation (not available to 
commercial market)

• Medicare inflation rebate (inclusion/exclusion of 
commercial market in calculation)
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• Caps at $2,000/year Medicare beneficiaries’ out-
of-pocket drug costs

• Capping out-of-pocket costs for insulin 
included/excluded?

• Impact of all drug price provisions on employer-
sponsored plans and individual market

• Exempt pensions from application of the 15% 
Alternative Minimum Tax

Modifications
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• Guarantee four weeks annually
• New federal program
• Not a mandate for employers
• Federal grants of 90% of cost to “legacy states” and 

“eligible employers”
• Not consistent with Family and Medical Leave Act
• No preemption of state or local laws

Deleted: Paid Leave
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• Change the ACA affordability threshold from 9.5% 
to 8.5% of household income (and remove 
indexing) for eligibility for premium tax credit 
subsidies

• Individuals with household income at/below 138% 
of FPL—where Medicaid is not expanded—eligible for 
subsidies even if offered “affordable” coverage

• Authorized U.S. Department of Labor to assess 
additional monetary penalties for mental health 
parity violations

Deleted: Health Care
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• Cap on IRA and defined contribution plan vested 
benefits

• Elimination of “backdoor” Roth contributions
• Eliminate Roth conversions for high-income 

taxpayers
• Establish a six-year statute of limitations 

regarding IRA reporting and prohibited 
transactions

Deleted: Retirement Revenue Raisers
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• SECURE 2.0 Bipartisan Retirement Legislation

• Emergency Savings

• Missing Participants

• Telehealth

Other Possible Legislation
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• Securing a Strong Retirement Act passed the 
House of Representatives 414-5

• RISE & SHINE Act approved unanimously by 
Senate Health Education Labor and Pensions 
Committee

• EARN Act approved unanimously by the Senate 
Finance Committee

• The three bills will be blended

SECURE 2.0 Bipartisan Retirement Legislation
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• Student loan/matching contributions
• Self-correction of inadvertent errors
• Self-correction of elective deferral errors
• Self-certification of hardship distributions
• Raises the minimum required distribution age
• Increases the catch-up amount
• Part-time employee eligibility

SECURE 2.0 Bipartisan Retirement Legislation
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• Catch-up contributions generally required to be in Roth
• Matching and nonelective contributions may be in Roth
• Other revenue raisers?

– Allow greater use of surplus pension assets for retiree health 
and life insurance

– Allow use of surplus of 401(h) accounts for welfare benefits

Revenue Raising Provisions
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• After-tax “account” within the retirement     
plan, capped at $2,500

• Ability to take distribution of up to $1,000/year 
without excise tax penalty

• Likely to included both proposals

Emergency Savings
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Missing Participants

• Retirement Savings Lost and Found Registry
– Department of Labor
– Department of Treasury

• Mandatory transfer of amounts less than $1,000
• Raise cash-out threshold from $5,000 to $6,000 

or $7,000
• Periodically search for participants
• Fiduciary liability for plan sponsors not resolved
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Telehealth

• CARES Act allowed HSA-eligible HDHPs to cover 
telehealth services without cost-sharing
– Consolidated Appropriations Act of 2022, renewed 

the provision for April 1 through December 31

– Bipartisan Telehealth Extension Act would make the 
provision permanent
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Telehealth

• Advancing Telehealth Beyond COVID-19 Act 
passed House of Representatives 416-12

For Medicare:
– Allow audio-only telehealth
– Remove geographic requirements
– Delay requirement for initial “in-person” visit for 

mental health services
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• COVID-19 Public Health Emergency renewed 
until mid-October

• HHS will give 60 days notice before terminating 
it; so we should know next week if it will be 
extended

Ongoing COVID-19 Response
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• Other effective dates
– December 31, 2022 (e.g., telehealth relief)
– Permanent (e.g., requirement to pay for vaccines 

without cost sharing)

• Uncertain future federal funding for tests, 
vaccines and treatments

Ongoing COVID-19 Response
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• Health Care Costs

• Mental Health Legislation

Other Priorities
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• Healthy Competition for Better Care Act 
sponsored by Senators Tammy Baldwin (D-WI) 
& Mike Braun (R-IN)
– Prohibits anti-competitive contracting terms 

between providers and health plans that stifle 
choice and competition (e.g., must include all 
facilities in the network)

Health Care Costs
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• Rep. Victoria Spartz (R-IN) introduced bills             
to improve hospital competition
– Expands Medicare site-neutrality policy requiring 

the price of services to be the same regardless of 
where received

– Prohibits inconsistent billing based upon ownership 
of health services entity

• House of Representatives Republican Healthy 
Future Task Force Affordability Subcommittee

Health Care Costs
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• Mental Health Matters Act approved by House 
Education and Labor Committee on party-line vote
– Facilitates U.S. Department of Labor bringing civil 

actions for mental health parity violations
– Promotes private litigation due to potentially 

greater remedies 
– Bans arbitration clauses and facilitates class actions

Mental Health Legislation
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• Restoring Hope for Mental Health and Well-Being 
Act passed the House 402-20
– Expands access to mental health and care for substance 

use disorder
– Includes pharmacy benefit manager transparency and 

reporting requirements
• Senate Finance Committee and Senate Health, 

Education, Labor and Pensions Committee working 
on proposal

Mental Health Legislation
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Paid Family & Medical Leave

• House Ways and Means Ranking Member Kevin 
Brady (R-TX) developing a proposal
– Multi-state employers voluntarily adopt a federal paid 

family and medical leave standard and pay an annual 
fee to a “trust fund”

– Employers would be given preemption from state 
paid family and medical leave laws

– Fees from employers would help expand access to 
paid leave targeted to where gaps in coverage exist
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Typically …
• Democrats

– Favor federal approach
– Oppose corporate welfare

• Republicans
– Favor states’ rights
– Oppose tax increases

In the paid leave debate the positions are reversed

Paid Family & Medical Leave
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• Surprise billing
• Mental Health Parity
• Machine readable files
• Prescription drug cost reporting
• ESG investments
• Remote notarization

Executive Branch Action
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• Surprise billing
– Final regulations should be imminent
– Eight lawsuits; providers challenging independent 

dispute resolution
• Mental health parity

– Nonquantitative treatment limitations
– DOL found no plans in compliance with reporting 

requirements
– Reporting non-compliant companies to Congress
– Proposed regulations “this summer”

Regulations
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• Group health plans publicly post machine     
readable files; additional guidance expected

• Prescription drug and health care cost reporting to 
departments of HHS, Labor and Treasury

• Environmental, Social and Governance (ESG) rules
• Remote notarization relief extended until 

December 31, 2022

Regulations
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• Social determinants of health
• Collection of race and ethnicity data to address 

health disparities
• Retirement savings disparities more          

affected by access to plans than income               
• Student loans
• Paid leave

Employee Benefits Equity
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• State laws prohibiting coverage and travel 
reimbursement 

• ERISA does not pre-empt “criminal laws of 
general applicability”

• Limits on travel/lodging reimbursement
• Potential for agency guidance
• Ligation, litigation, litigation

Dobbs v. Jackson 
Women’s Health Organization
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For More Information:

2A-33



Three reminders!
1. Session evaluation is available

– On the conference app
– Online at www.iscebs.org/2022symp

2. CEBS designees—Be sure to report your 
Compliance credit.

• Turn in a white ticket as you leave the room.
OR

• Report this session individually at 
www.ifebp.org/myprofile

3. CE credit for other professions (green slip) must 
be turned in as you leave the room.

Thank You!

www.ifebp.org/myprofile

www.iscebs.org/2022symp
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