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Ontario 
Legislation and Regulations
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a) Ontario Amends Ontario Regulation 909—
Removing Certain Requirements for DC 
Administrators 
– Elimination of DC SIPP Requirements
– Audited Financial Statements—Removal of 

Filing Requirement 
b) Ontario Enacts Protection for Whistle-Blowers 

1. Ontario Legislation and Regulations
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• Elimination of DC SIPP Requirements
– Effective February 11, 2022, a plan administrator is no longer required to have a 

statement of investment policies and procedures (“SIPP”) for a plan where: (a) 
all benefits are defined contribution (“DC”) benefits; and (b) investments are 
member directed.

– Plan administrators should weigh the outright elimination of written policies and 
procedures governing plan investments against: 

• Their fiduciary obligations to plan members and other plan beneficiaries
• FSRA’s position that the failure to have and follow documented governance frameworks 

or policies “exposes the administrator to potential sanction and liability for having 
breached its fiduciary and statutory standard of care” (FSRA Interpretation No. 
PE0296INT)

• The ability for written investment policies and procedures to help the plan administrator 
(or its delegates) carry out its oversight of plan investment activities

a) Ontario Amends Ontario Regulation 909—Removing 
Certain Requirements for DC Administrators 
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• Audited Financial Statements—Removal of Filing 
Requirement 
– Prior to February 11, 2022, where a DC pension plan had assets in 

excess of $10M, the Plan administrator was required to file audited
financial statements

– Effective February 11, 2022, DC plan administrators are no longer 
required to file audited financial statements

– CEO of FSRA retains the discretion to require DC plan administrators to 
file audited financial statements where the CEO believes:

• There is substantial risk to security of plan benefits
• There has been a significant change in the plan’s circumstances

– Note: Unaudited financial statements are still required to be filed on an 
annual basis

Ontario Regulation 909 – Removing Certain 
Requirements for DC Administrators (Continued)
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• On December 9, 2021, the Ontario government proclaimed into force 
amendments to the Financial Services Regulatory Authority of Ontario Act, 
2016 (“FSRA Act”) to protect whistle-blowers

• A person or entity is a whistle-blower if:
– They disclose to the Chief Executive Officer of FSRA (“CEO”), in good faith, an 

alleged or intended contravention of an act listed as a “regulated sector” in the 
FSRA Act. The list includes the Ontario PBA;

– They request their identify as a whistleblower be kept confidential; and
– The CEO provides such person or entity with an assurance of confidentiality 

• Reprisals, whether direct or indirect, against whistle-blowers are prohibited
• FSRA published Guidance No. GR0015APP setting out its interpretation and 

expectations regarding the new whistle-blower protections

b) Ontario Enacts Protection for 
Whistle-Blowers
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Ontario Regulatory Measures
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• Ontario FSRA to Publish Enforcement Actions
• Ontario FSRA Guidance on Addressing 

Complaints
• Other Ontario FSRA Guidance

2. Ontario Regulatory Measures
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• FSRA announced that, as of January 11, 2022, 
FSRA will:
– Publish content on its website that explains 

enforcement proceedings
– Provide additional context in plain, clear language 

about enforcement actions being taken
– Promote Notices of Proposals, Notices of Intended 

Decisions, Final Orders and Minutes of Settlement 
through news releases to increase public and industry 
awareness

a) Ontario FSRA to 
Publish Enforcement Action
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• Additionally, FSRA published Guidance No. GR0011APP which further 
describes when and how FSRA publishes information including about 
its enforcement action. In the pension sector, FSRA publishes 
enforcement information when it takes any of the following 
Enforcement Actions:
– Issues a Notice of Intended Decision (NOID) to refuse or revoke plan 

registration; order a pension plan, administrator, or other person to take 
action in respect of a pension plan or fund; require an administrator to 
accept an employee as a member; wind-up a pension plan; require an 
administrator to return assets to a pension plan; require an 
administrator to return contributions to a member; and impose a 
general administrative penalty; or

– Requires an administrator of a pension plan to hold a meeting or 
provide specified information to members

Ontario FSRA to Publish Enforcement Action 
(Continued)
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• In January 2022, FSRA published Information Guidance No. GR0013INF 
which describes how FSRA will address complaints brought against the 
various organizations that it regulates, including pension plan 
administrators, employers, plan sponsors and pension fund trustees

• The guidance does not establish a new complaints process but rather 
summarizes FSRA’s view on complaints resolution to protect the rights of 
consumers, members and pension plan beneficiaries

• The document has two principal goals: 
– (i) To present FSRA’s Policy Framework (set out in the guidance); and 
– (ii) To showcase select best practices that FSRA has identified through its 

research
• When addressing complaints, FSRA will be guided by the following 

principles: accessible, fair, timely, transparent and effective.

b) Ontario FSRA Guidance on 
Addressing Complaints
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• FSRA has also published the following Guidance 
in 2021:
– Administration of Pension Benefits Upon Marriage 

Breakdown (No. PE0225INT) 
– Automatic Features in Defined Contribution Pension 

Plans (No. PE0298INT)
– Pension Plan Administrator Roles and Responsibilities 

(No. PE0296INT)

c) Other Ontario FSRA Guidance
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Federal 
Legislation and Regulations
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a) Amendments to the Income Tax Regulations 
re: Borrowing Limits for Defined Benefit Pension Plans

b) Draft Legislation—Correcting Errors in Defined 
Contribution Pension Plans

c) Bill C-228: Amendments to the Bankruptcy and 
Insolvency Act, the Companies’ Creditors Arrangement 
Act and the Pension Benefits Standards Act, 1985

d) Climate Disclosures for Federally Regulated Institutions
e) Bill C-30: Revised Employee Life and Health Trust Rules 

3. Federal Legislation and Regulations
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Current Borrowing Limits for DB Plans
• Income Tax Regulations currently restrict registered 

pension plans from borrowing money, except if:
– Borrowing is to acquire real property where the borrowed 

amount does not exceed the cost of the real property and only 
the real property is used as security for the loan; or

– Term of the loan does not exceed 90 days and the property of 
the plan is not pledged as security for the loan (unless the 
money is borrowed to avoid the distress of plan assets) 

• Temporary rules also permit borrowing for terms longer 
than 90 days if repaid by April 30, 2022

a) Amendments to the Income Tax Regulations 
re: Borrowing Limits for Defined Benefit Pension Plans
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Proposed Borrowing Limits for DB Plans 
• 2022 Federal Budget proposes amendments to the Income Tax Regulations 

to replace the 90-day borrowing limit for DB plans with a limit on the total 
amount of additional borrowed money (for purposes other than acquiring 
real property), equal to the lesser of:

– 20% of the value of the plan’s assets (net of unpaid borrowed amounts); and
– The amount, if any, by which 125% of the plan’s actuarial liabilities exceeds the 

value of the plan’s assets (net of unpaid borrowed amounts)
• New borrowing limit would be redetermined on the first day of each fiscal 

year of the plan, based on the value of assets and unpaid borrowed 
amounts on that day and the actuarial liabilities on the effective date of the 
plan’s most recent actuarial valuation report

• Each redetermined limit would not apply to borrowings entered into before 
that time

Amendments to the Income Tax Regulations 
re: Borrowing Limits for Defined Benefit Pension Plans 
(Continued)
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• Under the current tax rules, there is limited flexibility for a DC plan 
administrator to correct contribution errors and the process to do so is 
cumbersome.

• The federal government has released draft legislation amending the Income 
Tax Act (Canada) and Regulations to make it easier for DC plan 
administrators to correct under-contributions and over-contributions

• The draft legislation permits:
– A “permitted corrective contribution” (including a “reasonable” amount of 

interest) to an employee’s account in a DC plan to compensate for certain types 
of under-contribution errors made in any of the preceding five years, subject to a 
dollar limit 

– Plan administrators to correct for pension over-contribution errors in respect of 
an employee for any of the five years prior to the year in which the excess 
amount is refunded to the employee or employer who made the contribution

b) Draft Legislation—Correcting Errors in
Defined Contribution Pension Plans
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• Correction for under-contributions would reduce the employee’s 
RRSP contribution room for the tax year following the year in which 
the retroactive contribution is made. 

• Refunds of over-contributions would restore the employee’s RRSP 
contribution room for the tax year in which the refund is made.

• To be reported by filing a prescribed information return, rather than 
amending T4 slips

• Correcting under-and-over contributions for DC pension plans will 
still be required to comply with pension standards legislation. 

• If the draft legislation is implemented, the amendments are to take 
effect retroactively to January 1, 2021.

Errors in Defined Contribution Pension Plans 
(Continued)

2B-19



c) Bill C-228: Amendments to the Bankruptcy and 
Insolvency Act(“BIA”), the Companies’ Creditors 
Arrangement Act (“CCAA”) and the Pension 
Benefits Standards Act, 1985 (“PBSA”)

• On February 3, 2022, the House of Commons introduced for first reading Bill 
C-228: An Act to amend the Bankruptcy and Insolvency Act, the Companies’ 
Creditors Arrangement Act and the Pension Benefits Standards Act, 1985 

• Conservative bill with support of Bloc and NDP—i.e., enough support to pass
• C-228 would amend the BIA and CCAA to give pension deficits a “super-priority” 

ahead of secured and unsecured creditors of the employer 
• Lenders are expected to price the additional risk posed by such a new super-

priority into ordinary course lending agreements sought out by DB plan sponsors 
• Cost of borrowing for DB plan sponsors is expected to go up if C-228 is passed
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• C-228 would also amend the PBSA to provide 
that an employer may take out “deficit 
insurance”—Which presumably insurers would 
create and price based on risk.

• Sponsors would purchase either as a condition 
to any new loan or re-financing or in order to 
lower the cost of borrowing. 

Bill C-228: Amendments to the Bankruptcy and 
Insolvency Act, the Companies’ Creditors 
Arrangement Act and the Pension Benefits 
Standards Act, 1985  (Continued)
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• In the Federal Budget 2022, the Federal Government has made clear that it 
intends to address risks arising from climate change that can affect the safety 
and soundness of federally regulated financial institutions and federally 
regulated pension plans. 

• Using the international Task Force on Climate-related Financial Disclosures 
(“TCFD”) framework, the Federal Government intends to introduce mandatory 
climate-related risk reporting for a number of Canadian entities and industries.

• OSFI will be consulting federally regulated financial institutions on climate 
disclosure guidelines in 2022 with the goal of mandating disclosure under a 
phased approach commencing 2024. 

• In this proposal, the Federal Government has also advised that it will separately 
move forward with requirements for disclosure of environmental, social, and 
governance (“ESG”) considerations, including climate-related risks, for federally 
regulated pension plans.

d) Federal Budget Announcement: Climate
Disclosures for Federally Regulated Institutions
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CAPSA Guidelines 
(2022 Consultation Drafts)
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a) CAPSA Guideline re: Capital Accumulation Plans 
b) Other CAPSA Guidelines

4. CAPSA Guidelines 
(2022 Consultation Drafts)
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• Pertains to any “capital accumulation plan” (CAP)—i.e., tax-assisted 
investment or savings plan with member directed investments such 
as DCPPs, RRSPs, DPSPs, TFSA, RRIF and LIFs

• Intended to replace original CAP guideline published in 2004
• Reflects the expectations of regulators regarding the operation of 

CAP plans across Canada
• Guideline is still in draft form; consultation on draft is open until 

August 15, 2022
• Consistent in many respects with CAPSA guidelines issued to date 

(including the 2004 CAP Guideline), albeit with more prescriptive 
guidance

a) CAPSA CAP Guideline 
(2022 Consultation Draft)
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• Duty of CAP plan sponsors/administrators: 
– “ . . . all CAP sponsors have some level of common law fiduciary responsibility 

towards CAP members”; nature and degree of that responsibility is circumstantial 
• Service providers:

– “Even where CAP sponsors have delegated certain tasks or functions to service 
providers . . .  the CAP sponsor retains the ultimately responsibility . . . ”

– “To the extent that the tasks or functions within the areas of responsibilities of 
the CAP sponsor are performed by a service provider, the service provider should 
follow these guidelines”

• Governance Framework 
– “The CAP sponsor should establish and document a governance framework for 

the administration of the plan”
– Recommended content of the governance framework consistent with CAPSA 

guidance applicable to registered pension plans

Draft CAP Guideline—
Notable Features (continued)
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• Investment projections/assumptions:
– Where decision-making tools involve future projections with assumptions: “Plan 

sponsors should ensure that the process for setting assumptions is prudent and 
should periodically review the assumptions and/or modelled output for 
reasonability.”

• Investment and Financial planning advice:
– Guidance on member disclosure where the CAP sponsor makes available 

investment and financial planning advice
– Includes criteria that should be considered when selecting/monitoring a service 

provider which provides investment advice or financial planning services 
• Decumulation phase:

– Fulsome disclosure around decumulation options, including associated processes, 
fees etc.

Draft CAP Guideline—Notable Features 
(continued)
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• CAPSA has also issued the following 3 draft guidelines 
for consultation:
– Environmental, Social and Governance Considerations in Pension 

Plan Management
– Leverage and the Effective Management of Associated Risk
– Cyber Risk for Pension Plans

• Guidelines are still in draft form; consultation on drafts is 
open until September 15, 2022

Other CAPSA Guidelines 
(2022 Consultation Draft)
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Alberta Consultation Paper re: 
Private Sector Pensions Review
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• The Government of Alberta was looking for stakeholder input on the 
Employment Pension Plans Act (“EPPA”) and Employment Pension Plans 
Regulation (“Regulation”) 

• The consultation paper poses a number of questions for stakeholder 
comment surrounding funding, innovation and modernization, and red tape 
reduction

• The government noted that the EPPA and regulation have not been 
significantly updated since 2014. 

– For example, a number of provinces have updated their funding rules but Alberta 
has not, and is one of the few major pension jurisdictions in Canada that still 
requires most private sector plans to fully fund for solvency

• Comments were due end of July

5. Alberta Consultation Paper 
re: Private Sector Pensions Review
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Additional Relevant Legal Updates
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• Risk Management Framework
– OSFI—Model Risk Management Guideline
– CAPSA—Risk Management Guideline Committee

• Specific Risk Management Issues
– OSFI—Climate Risk Management
– OSFI—Culture Risk Management
– CAPSA—Cybersecurity Committee/B.C.—Information Security Guidelines

• Investments Issues
– CAPSA—Committee on Integrating ESG Factors in Pension Plan Supervision
– OSFI—Consultation Paper on Pension Investment Risk Management
– FSRA—Insights into alternative asset risk management practices

Additional Relevant Legal Updates
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Select Case Law
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• Monteiro v. Ontario (CEO of FSRA)
• Corporation of the City of Mississauga v. 

Mississauga Professional Firefighters’ 
Association, 2021 (ON LA)

Select Case Law
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• Mr. Monteiro was employed by various school boards. He had a short period of 
pensionable service under the Ontario Teachers’ Pension Plan (“Teachers Plan”) 
prior to 1980, and upon a change in employers, the administrator treated 
Mr. Monteiro’s status in the Teachers Plan as inactive. The administrator did not have 
Mr. Monteiro’s current address on file to notify him of this change 

• Membership in the Teachers Plan requires a valid Certificate of Qualification, Letter of 
Standing (“LOS”), or Letter of Permission (“LOP”) (to be deemed to be “qualified as 
a teacher” for purposes of the Teachers Plan)

• Mr. Monteiro received a Certificate of Qualification for the first time in 2003, and
became an active member of the Teachers Plan shortly thereafter. An LOS was not 
applicable (it applies to teachers qualified in other jurisdictions who wish to teach in 
Ontario) nor was an LOP granted on his behalf to qualify as a teacher for purposes of 
the Teachers Plan for the period in question

• However, Mr. Monteiro believed he was a member prior to 2003

Monteiro v. Ontario (CEO of FSRA), 2021 
ONFST 20 
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• FSRA made an order refusing to recognize Mr. Monteiro’s employment prior to 2003 (except for 
the short period of service prior to 1980) as qualifying for membership and pensionable service 
under the Teachers Plan

• Mr. Monteiro (the Applicant) commenced a proceeding → the Financial Services Tribunal (“FST”) 
dismissed it and ordered FSRA to carry out the order

– FST found that the administrator is required to credit service only where proof of being 
“qualified as a teacher” is properly filed by the employing school board or otherwise. 

– Since no such proof was on record, the onus was on Mr. Monteiro to prove on a balance of 
probabilities that there is reasonable and probable grounds that the Plan is not being 
administered in accordance with the rules

– Mr. Monteiro did not meet his burden of proof as he was unable to produce any of the 
documents to support his claim. He acknowledges he was not a certified teacher until 2003. 
Thus, the only available form of proof would be LOPs. Since he had a short period of service 
prior to 2003, he argued LOPs must have been obtained by the applicable employer(s) and 
lost → FST did not find this argument persuasive. Administrator’s inability to prove it did not 
receive the an LOP does not support an assumption that the LOPs were granted

Monteiro v. Ontario (CEO of FSRA), 2021 
ONFST 20 (Continued)
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• Thus, according to this decision:
– The burden of proving an entitlement (or at least a prima facie case) for pension benefits is on 

the individual seeking the benefits → the fact that Mr. Monteiro was dependent on the school boards to 
apply for LOPs does not shift the burden with respect to benefit entitlements nor does it allow the 
administrator to presume LOPs were granted in the absence of persuasive hard evidence (e.g., of active 
membership or some LOP grants but not a complete set)

– An administrator has a duty of even-handedness requiring it to hold an impartial balance among 
beneficiaries → in this context, duty requires consistent application of the Teachers Plan’s terms to similarly 
situated members; evidence shows that the administrator has denied grants of additional service credits to 
other similarly situated members who failed to provide proof of LOPs

– Failure of the administrator to notify him of change in membership status, even via 
advertisements, was not a breach of the Teachers Plan terms and law that would justify the 
FST granting his claim → in the circumstances, Mr. Monteiro had a significant portion of responsibility for 
not proactively inquiring of his employers and administrator to determine his pension status between 1980 
and 2003

– Administrator’s responsibility is to administer the Teachers Plan in accordance with its terms 
and law as a fiduciary pursuant to the statutory standard of care of reasonable prudence → failure 
to notify Mr. Monteiro as an inactive member with a short period of service was not unreasonable. Not 
possible to administer a plan with over 60,000 members with 100% accuracy. Prudence is required, not 
perfection. Further, failing to inform Mr. Monteiro about the LOP requirement was not a breach

Monteiro v. Ontario (CEO of FSRA), 2021 
ONFST 20 (Continued)
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Corporation of the City of Mississauga v. 
Mississauga Professional Firefighters’ 
Association, 2021 (ON LA)

• The City provides a post-retirement health care spending account (“HCSA”) which reimburses 
retirees who have attained age 65 for eligible medical and dental expenses, provided certain 
criteria are met. The HCSA was negotiated by the City and the union

• In the grievance, the Arbitrator considered whether Canadian residency was a requirement to be 
eligible for the HCSA

• The Association objects to Canadian residency as a condition for eligibility → nothing in the 
collective agreement providing for the HCSA (“HCSA Agreement”) contemplates or permits the 
City to impose a residency requirement

• the City claims that Canadian residency is a requirement for eligibility → the HCSA was a new 
benefit negotiated in 2018 and 2019, and flows from benefits provided to employees and retirees 
under age 65, pursuant to an Administrator Services Only contract (“ASO”), which contained a 
residency requirement. The parties did not discuss or contemplate a residency requirement with 
respect to the HCSA since that requirement had been in place for quite some time. Further certain 
references in the HCSA Agreement imports residency to be a qualifying criteria
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Corporation of the City of Mississauga v. 
Mississauga Professional Firefighters’ 
Association, 2021 (ON LA) (Continued)

• The Arbitrator concluded that HCSA Agreement is clear and unambiguous 
→ it imposes certain criteria that must be met for eligibility but there is no 
reference to a requirement of Canadian residency

• The City cannot unilaterally impose a Canadian residency requirement for 
eligibility to the HCSA and found that the parties did not intend residency to 
be a qualifying criteria 

• Although the ASO provides a Canadian residency requirement, (i) the 
evidence does not support a finding that the parties were aware of this 
requirement at the time the HCSA was negotiated; and (ii) the ASO cannot 
be read to amend, modify, or add to conditions agreed upon in the HCSA 
Agreement
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Questions
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Three reminders!
1. Session evaluation is available

– On the conference app
– Online at www.iscebs.org/2022symp

2. CEBS designees—Be sure to report your 
Compliance credit.

• Turn in a white ticket as you leave the room.
OR

• Report this session individually at 
www.ifebp.org/myprofile

3. CE credit for other professions (green slip) must 
be turned in as you leave the room.

Thank You!

www.ifebp.org/myprofile

www.iscebs.org/2022symp
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