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You can be young without money, but you can’t 
be old without it.  You’ve got to be old with
money because to be old without it is just too 
awful . . . That’s the truth.

–Tennessee Williams
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Deadline Was July 31, 2022
• If you missed the deadline, correction 

under EPCRS is permissible.
• Deadline for SECURE Act and CARES Act 

plan document amendments—
December 31, 2025.

Plan Document Restatements
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October 2021—DOL Proposed Regulations
• Proposed rules repeal Nov. 2020 final regulations 

requiring consideration of only pecuniary issues.
• DOL takes a much more permissive view of fiduciaries 

who consider environmental, social and governance 
(“ESG”) factors.

• Environment of “regulatory ping pong”.
• The consideration of all material factors “may often 

require an evaluation of the economic effects of climate 
change and other [ESG] factors”.

DOL ESG Proposed Regulations
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October 2021—DOL Proposed Regulations
• Tie Breaker Rule—When two competing investments 

“equally serve the financial interests of the plan”, 
collateral benefits can be considered.

• QDIAsStrict ESG prohibition is gone. QDIAs are subject 
to the same fiduciary standards as other investments.

• Fiduciaries should vote a proxy unless they determine 
that there’s a prudent reason for not doing so.

DOL ESG Proposed Regulations (continued)
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December 2021—DOL Statement
• DB plans have often invested in private equity, 

but not DC plans.
• Private equity is a capital interest in a non-

publicly traded company.
• DOL still allows DC plan investments in private 

equity, presuming the investment is prudent.

DOL Statement on Private Equity
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December 2021—DOL Statement
• Most fiduciaries of small plans “are not likely suited to 

evaluate the use of PE investments.”
• DOL concerns include:

– More complicated
– Higher fees
– Independent and subjective valuation
– Less liquid
– Different regulatory and disclosure standards

DOL Statement on Private Equity (continued)
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March 2022—Crypto No-Go
• Compliance Assistance Release No. 2022-01 

addresses digital assets in DC plans.
• DOL cautions plan fiduciaries to “exercise 

extreme care before they consider adding 
a cryptocurrency option to a 401(k) 
plan’s investment menu for plan 
participants.”

DOL Release on Crypto Currencies
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March 2022—Crypto No-Go
• DOL concerns include:

– Highly speculative and volatile
– Fictitious trading and other fraud
– Difficult to value
– Not held in trust or custodial accounts
– Evolving regulatory environment

• DOL expects to conduct an investigative 
program aimed at DC plans offering crypto

DOL Release on Crypto Currencies
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March 2022—Crypto No-Go
• DOL also cautions digital assets held in self-

directed brokerage accounts.
• April 2022—Fidelity rolls out crypto currency 

product for DC plans. ForUsAll also has a 401(k) 
crypto product.

• DOL has stuck to its position.

DOL Release on Crypto Currencies
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DOL Intends to Propose New Regulations
• Oct 2010—Original proposal (Repealed Sept 2011)
• April 2015—New proposed regulation
• April 2016—Final regulation
• March 2018—Vacated by 5th Circuit
• June 2020—Proposed regulation reinstating original 

rule
• Dec 2020—Final regulation reinstating original rule

DOL Fiduciary Rule
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DOL Intends to Propose New Regulations
• Fall 2021 regulatory agenda indicated new 

proposed regulations were being prepared.
• Target date was December 2021.
• DOL still intends to re-define fiduciary after input 

from the private sector.

DOL Fiduciary Rule
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August 2020—DOL Interim Regs
• SECURE requires DC plans to give annual 

disclosures to participants converting their 
account balance to a lifetime income stream.

• Requires single life and joint life annuities.
• First disclosures generally due in 2022 second 

quarter benefit statement.

Lifetime Income Disclosures
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August 2020—DOL Interim Regs
• Administrators will generally use the 

assumptions from the DOL interim rules.
• Unlike commercial calculators, the DOL rules 

assume no future accruals.
• Required DOL lifetime income estimates will be 

lower than commercial calculators.

Lifetime Income Disclosures
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February 2022—IRS Proposed Regulations
• IRS updated RMD regulations, primarily to keep 

them consistent with changes under SECURE.
• Required beginning date increased from age 

70½ to age 72.
• Stretch RMD rules limited.

Required Minimum Distributions
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New Restated Plan Documents May Require Notice
• Newly restated 401(k) plans will have a “rigid 

discretionary match” or a “flexible discretionary 
match”.

• Review plan documents to understand which 
type of match a plan has

Participant Notice for Match
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New Restated Plan Documents May Require Notice
• “Flexible discretionary match” allows flexibility 

regarding allocation method, but requires annual 
participant notice.

• “Rigid discretionary match” has much less 
flexibility, but does not require participant notice.

Participant Notice for Match
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Excessive Fee Cases Have a Growing Impact
• Excessive fee cases have increased in number.
• Targets include smaller employers and smaller 

plans.
• Publicly traded companies, privately held 

companies, universities and non-profit 
companies have all been sued.

Fiduciary Liability Insurance
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Excessive Fee Cases Have a Growing Impact
• Fiduciary liability insurance was previously cheap 

and easy to obtain.
• Excessive fee cases have increased premiums 

and deductibles.
• Trend expected to continue as long as excessive 

fee cases grow.

Fiduciary Liability Insurance
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SCT Refuses to Take Case Challenging CalSavers
• Over a dozen states have state sponsored 

retirement programs for employers that do not 
sponsor a retirement plan.

• Many other states are considering similar 
programs.

• Goal is to offer retirement programs to 
employees that don’t otherwise have access.

State Based Retirement Plans
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SCT Refuses to Take Case Challenging CalSavers
• Howard Jarvis Taxpayers Ass’n v. Cal. Secure 

Choice Ret. Sav. Program challenged CalSavers—
California’s retirement program.

• District court dismissed, and 9th Circuit Court of 
Appeals affirmed.

• Supreme Court refused to hear an appeal.

State Based Retirement Plans
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SECURE 2.0 Passes House with Bipartisan Support
• Expanding automatic enrollment provisions.
• EPCRS revisions.
• Match on student loans.
• Higher catch-up limit at age 62.
• RMD age increased to 75.

Securing a Strong Retirement Act
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SECURE 2.0 Passes House with Bipartisan Support
• Change for long-term, part-time workers.
• Roth for SIMPLE IRAs and SEPs.
• Roth catch-up contributions.
• Roth options for matching contributions.

Securing a Strong Retirement Act
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Disclosures

Gallagher Fiduciary Advisors, LLC (“GFA”) is an SEC Registered Investment Advisor that provides retirement, investment advisory, discretionary/named and 
independent fiduciary services.  GFA is a limited liability company with Gallagher Benefit Services, Inc. as its single member. GFA may pay referral fees or 
other remuneration to employees of AJG or its affiliates or to independent contractors; such payments do not change our fee. Securities may be offered 
through Triad Advisors, LLC (“Triad”), member FINRA/SIPC. Triad is separately owned and other entities and/or marketing names, products or services 
referenced here are independent of Triad. Neither Triad, Arthur J. Gallagher & Co., GFA, their affiliates nor representatives provide accounting, legal or tax 
advice.

This material was created to provide information on the subjects covered, but should not be regarded as a complete analysis of these subjects. The 
information provided cannot take into account all the various factors that may affect your particular situation.  The services of an appropriate professional 
should be sought regarding before acting upon any information or recommendation contained herein to discuss the suitability of the 
information/recommendation for your specific situation.

©2022 Arthur J. Gallagher & Co. 
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Three reminders!
1. Session evaluation is available

– On the conference app
– Online at www.iscebs.org/2022symp

2. CEBS designees—Be sure to report your 
Compliance credit.

• Turn in a white ticket as you leave the room.
OR

• Report this session individually at 
www.ifebp.org/myprofile

3. CE credit for other professions (green slip) must 
be turned in as you leave the room.

Thank You!

www.ifebp.org/myprofile

www.iscebs.org/2022symp
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