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I. Plan Document Restatements.  For 401(k) plans, profit sharing plans, money purchase plans 
and employee stock ownership plans that use a plan document pre-approved by the IRS, the 
deadline to complete the plan document restatement for the 3rd cycle was July 31, 2022.  
IRS Announcement 2020-7.  A different cycle applies to 403(b) plans and defined benefit 
plans.  The IRS has taken the position that failing to meet a restatement deadline is not by 
itself a disqualifying error.  The missed deadline simply causes the plan to become 
individually designed.  When a plan misses a deadline, the plan administrator should review 
the plan document to see if any required amendments have been missed.  If so, the plan has 
a qualification error that may be corrected under the Employee Plans Compliance 
Resolution System (EPCRS). 
 
If certain requirements are met, the EPCRS allows plans to self-correct a missed restatement 
deadline.  Revenue Procedure 2021-30, Section 7.03.  Any plans that did not meet the July 
31, 2022 deadline should review the plan document’s current status, and if necessary, 
correct any required amendments that have been missed.  Amendments for the SECURE Act 
and the CARES Act were not included in the cycle 3 restatement.  Those amendments must 
be completed by December 31, 2025. 
 
https://content.govdelivery.com/accounts/USIRS/bulletins/3191824?reqfrom=share 
 
https://www.irs.gov/pub/irs-drop/rp-21-30.pdf 
 

II. DOL ESG Proposed Regulations.  On November 14, 2021, the Department of Labor (the 
“DOL”) issued new proposed regulations regarding fiduciary investment duties.  The 
amendment repealed the final regulations issued in November 2020, which required ERISA 
investment fiduciaries to consider only pecuniary (i.e., monetary) factors when selecting 
investments. 
 
https://www.dol.gov/newsroom/releases/ebsa/ebsa20211013 
 
https://www.federalregister.gov/documents/2021/10/14/2021-22263/prudence-and-
loyalty-in-selecting-plan-investments-and-exercising-shareholder-rights 
  

https://content.govdelivery.com/accounts/USIRS/bulletins/3191824?reqfrom=share
https://www.irs.gov/pub/irs-drop/rp-21-30.pdf
https://www.dol.gov/newsroom/releases/ebsa/ebsa20211013
https://www.federalregister.gov/documents/2021/10/14/2021-22263/prudence-and-loyalty-in-selecting-plan-investments-and-exercising-shareholder-rights
https://www.federalregister.gov/documents/2021/10/14/2021-22263/prudence-and-loyalty-in-selecting-plan-investments-and-exercising-shareholder-rights
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A. Environmental, Social & Governance Factors.  The DOL’s new proposed regulation 
creates a much more permissive environment for ESG investments in ERISA plans.  The 
final rule from 2020 required ERISA fiduciaries to consider only “pecuniary” factors 
when selecting plan investments.  The newly proposed regulations do not use the term 
“pecuniary”.  Under the new rule, the consideration of all material factors “may often 
require an evaluation of the economic effects of climate change and other 
environmental, social, or governance factors on the particular investment”.  (Emphasis 
Added.)  In other words, ESG factors can be financially material.  When they are, 
fiduciaries have a responsibility to consider them when selecting investments. 
 

B. Tie Breaker Rule.  Under the 2020 regulations, the DOL took the position that ERISA did 
not prohibit the consideration of non-pecuniary factors if the fiduciary was “unable to 
distinguish” between the expected rate of return and risk characteristics of two 
investments.  This idea is frequently referred to as the “all things being equal” standard 
or the “tie-breaker” test.  The new proposed regulation also retains the tie-breaker rule.  
However, the new rules do not require that two investments be entirely 
indistinguishable.  If a fiduciary prudently concludes that competing investments 
“equally serve the financial interests of the plan over the appropriate time horizon”, the 
fiduciary is not prohibited from selecting the investment “based on collateral benefits 
other than investment returns”.  If a defined contribution plan fiduciary relies on non-
financial factors to break a tie, they must “prominently display” the non-financial factors 
considered in disclosure materials provided to participants. 
 

C. Qualified Default Investment Alternatives.  The 2020 final regulations were clear that no 
investment fund can be retained as a QDIA (or as a component of a QDIA) if its 
investment strategies consider non-pecuniary factors.  So retirement plans could not 
use an ESG fund as their QDIA.  The new proposal removes this prohibition.  The new 
rule would instead apply the same standards to QDIAs that other investments are 
subject to. 
 

D. Proxy Voting and other Shareholder Rights.  The 2020 rule expressly stated that not all 
proxies must be voted.  The new proposed regulation removes the explicit statement 
that not all proxies must be voted, although the preamble to the regulation makes clear 
that the DOL still takes the position that fiduciaries don’t have to vote every proxy.  
However, the DOL expressed concern that such an express statement in the regulations 
might cause ERISA fiduciaries to abdicate their duty to vote a proxy when the vote might 
have an impact on the investment’s bottom line.  So fiduciaries still must consider 
whether a proxy vote might have an impact on the investment’s risk or return.  As a 
rule, fiduciaries should vote a proxy unless they determine that there’s a prudent reason 
for not doing so. 
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III. DOL Statement on Private Equity Investments.  In late December 2021, the DOL issued new 
guidance to ERISA fiduciaries relating to the use of private equity investments in defined 
contribution plans.  Defined benefit plans have been investing in private equity for decades.  
But historically, defined contribution plans have avoided these types of assets.  In June 
2020, the DOL released an Information Letter addressing this subject.  The letter made clear 
that nothing in ERISA prohibits defined contribution plans from investing in private equity.   
 
The new statement from the DOL in December 2021 does not change their position taken in 
the 2020 Information Letter.  Defined contribution plans are still permitted to invest in 
private equity, presuming that the investment is prudent.  However, the statement 
expresses the DOL’s view that most fiduciaries of small plans typically will not have the 
expertise necessary for the complex evaluation needed to determine whether the private 
equity investment is prudent.  The statement is clear that, as a rule of thumb, small defined 
contribution plan fiduciaries “are not likely suited” to evaluate private equity investments. 
 
The DOL’s concern arises from the fact that private equity investments are inherently more 
complicated than other investments.  The DOL points out that the private nature of the 
investment creates liquidity concerns.  Private equity investments often have no easily 
observed market value, meaning there is an element of judgment involved in valuing the 
companies prior to their purchase or sale.  Fees are generally higher as compared to publicly 
traded investments.  Finally, they may be subject to different regulatory standards and 
disclosure rules. 
 
https://www.dol.gov/newsroom/releases/ebsa/ebsa20211221 
 
https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-
center/information-letters/06-03-2020-supplemental-statement 
 

IV. Crypto Currencies & Other Digital Assets.  On March 10, 2022, the DOL issued Compliance 
Assistance Release No. 2022-01, (the “Release”) addressing 401(k) and other defined 
contribution plans that allow cryptocurrency in their investment line-ups for participants to 
select from.  The DOL cautions plan fiduciaries to “exercise extreme care before they 
consider adding a cryptocurrency option to a 401(k) plan’s investment menu for plan 
participants.” 
 
The basis for the DOL’s “serious concerns” relating to cryptocurrency comes from several 
factors that are inherent to these investments.  For example, this option is highly speculative 
and volatile.  The DOL also cited the “amount of fictitious trading reported, widely published 
incidents of theft and fraud, and other factors.”  Additionally, cryptocurrencies can be 
extraordinarily difficult to value.  Cryptocurrencies are not held in trust or custodial 
accounts, which can create difficulties for retirement plans.  They generally exist as lines of 
computer code in a digital wallet, where forgetting a password can result in the loss of the 

https://www.dol.gov/newsroom/releases/ebsa/ebsa20211221
https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/information-letters/06-03-2020-supplemental-statement
https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/information-letters/06-03-2020-supplemental-statement
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asset in full.  Finally, the reliability and accuracy of cryptocurrency investments can be 
“complex and challenging.” 
 
At the close of the Release, the DOL states that it expects to conduct an investigative 
program aimed specifically at plans that offer participant investments in cryptocurrencies 
and related products.  The DOL also intends to “take appropriate action” to protect the 
interests of plan participants with respect to these investments.  However, the Release does 
not suggest what that “appropriate action” might be.  In addition, the Release indicates that 
ERISA fiduciaries who allow cryptocurrency investments through a self-directed brokerage 
window potentially are within the scope of the investigative program. 
 
https://www.dol.gov/agencies/ebsa/employers-and-advisers/plan-administration-and-
compliance/compliance-assistance-releases/2022-01 
 
https://www.dol.gov/newsroom/releases/ebsa/ebsa20220310 
 

V. DOL Fiduciary Rule.  The DOL has been issuing regulations that adjust the definition of 
“fiduciary” under ERISA for over a decade.  Specifically, the regulations address who is an 
ERISA fiduciary as a result of giving investment advice for a fee.  Initially, the DOL issued 
proposed regulations on this topic in October of 2010, but repealed that proposal in 
September of 2011.  New proposed regulations were rolled out in April 2015, and finalized 
in April 2016.  The 5th Circuit court of appeals struck down the rule in March 2018.  New 
proposed regulations reinstated the original rule in June 2020.  Those rules were finalized in 
December 2020.  The Biden Administration allowed those rules to go into effect in February 
2021. 
 
The DOL’s regulatory agenda from the Fall of 2021 indicated that they intended to update 
these regulations once again.  The target date for rolling out the new regulations was 
December 2021.  However, those new proposed regulations are still unreleased.  DOL is 
seeking input from the private sector in crafting the rule.  While the DOL doesn’t know 
precisely when, it still intends to re-define who is an ERISA fiduciary due to providing 
investment advice for a fee. 
 

VI. Lifetime Income Disclosures.  SECURE Act section 203 amended the Employee Retirement 
Income Security Act (“ERISA”) to require defined contribution plan administrators to include 
two illustrations of a participant’s account balance converted to a lifetime income 
equivalent at least annually.  The participant notice must provide estimated lifetime 
payments as both as a single life annuity and as a qualified joint and survivor annuity, and 
must be included in one participant benefit statement during any one 12-month period. 
 
In August of 2020, the DOL issued interim final regulations providing the necessary 
information for the disclosure.  The guidance provided the required assumptions for the 

https://www.dol.gov/agencies/ebsa/employers-and-advisers/plan-administration-and-compliance/compliance-assistance-releases/2022-01
https://www.dol.gov/agencies/ebsa/employers-and-advisers/plan-administration-and-compliance/compliance-assistance-releases/2022-01
https://www.dol.gov/newsroom/releases/ebsa/ebsa20220310
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lifetime income calculations, including when lifetime payments would begin, interest rates, 
and mortality tables among other things.  The projections should be based solely on the 
participant’s account balance as of the date of the calculation, and not presume any future 
savings or accruals.  The SECURE Act is clear that no plan fiduciary, plan sponsor, or other 
person shall have any liability solely by providing the lifetime income stream equivalents if 
they are calculated in accordance with the assumptions specified in the DOL guidance and 
include the model disclosures.  As a result, plan administrators will likely follow the interim 
final rules precisely when putting together the annual participant notice. 
 
The DOL’s interim final rule became effective in September of 2021.  Because the 
disclosures must be included in one participant benefit statement during any one 12-month 
period, the first required disclosure generally should be included in the 2022 second quarter 
statement to ensure compliance with the deadline. 
 
https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-
center/faqs/temporary-implementing-faqs-lifetime-income-interim-final-rule.pdf 
 
https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/fact-
sheets/pension-benefit-statements-lifetime-income-illustrations 
 

VII. IRS Proposes New Regulations on Required Minimum Distributions (“RMDs”).   On February 
24, 2022, the Internal Revenue Service (the “IRS”) issued new proposed regulations 
regarding the RMD rules.  The proposed regulations are primarily designed to update the 
rules for changes made under the SECURE Act.  For example, the required beginning date 
has been increased from age 70-½ to age 72.  The new required beginning date applies to 
any participant who turns age 70-½ in 2020 or later.   
 
Also, beneficiaries can receive payment over the course of their lifetime (sometimes 
referred to as a “stretch RMD”) if they are (1) the participant’s spouse, (2) the participant’s 
child under age 21 (3) less than 10 years younger than the participant, or (4) disabled or 
chronically ill.  All other persons must receive all death benefits within 10 years of the 
participant’s death.  Non-person beneficiaries (e.g., a charity), generally must receive all 
death benefits within 5 years of the participant’s death. 
 
https://www.irs.gov/retirement-plans/retirement-plans-faqs-regarding-required-minimum-
distributions 
 

VIII. Discretionary Match Developments.  As part of the recent plan document restatement 
process for many qualified defined contribution plans, the IRS required most plans to 
choose between a “flexible discretionary match” or a “rigid discretionary match”.  The 
flexible discretionary match allows the plan sponsor to determine on a year by year basis 
the allocation method for the matching contribution, as well as the period over which the 

https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/faqs/temporary-implementing-faqs-lifetime-income-interim-final-rule.pdf
https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/faqs/temporary-implementing-faqs-lifetime-income-interim-final-rule.pdf
https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/fact-sheets/pension-benefit-statements-lifetime-income-illustrations
https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/fact-sheets/pension-benefit-statements-lifetime-income-illustrations
https://www.irs.gov/retirement-plans/retirement-plans-faqs-regarding-required-minimum-distributions
https://www.irs.gov/retirement-plans/retirement-plans-faqs-regarding-required-minimum-distributions
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match is calculated.  However, the flexible discretionary match requires the plan sponsor to 
give a notice to the trustee and the plan participants for any year which a match is given.  
The participant notice must be given no later than 60 days after the date of the 
discretionary match is contributed. 
 
A rigid discretionary match has the advantage of not requiring any participant notice.  But it 
provides far less flexibility to the plan sponsor.  A plan with a rigid discretionary match must 
specify in the plan document the allocation rule for the match, as well as the period over 
which the match must be calculated.  Plan sponsors need to weigh their need to keep the 
ability to determine the match rules on a year by year basis against the logistics and cost of 
an additional communication to the plan participants. 
 

IX. Fiduciary Liability Insurance Trends.  In the last three or four years, the number of excessive 
fee cases brought against qualified retirement plan sponsors has increased significantly.  
Excessive fee suits generally allege that ERISA retirement plan fiduciaries have included 
imprudent options in the plan’s investment line-up, and paid unreasonable fees to plan 
service providers.  In addition to the increasing number of excessive fee claims, the target of 
these suits have expanded to include not only publicly traded companies, but also privately 
held companies, universities and non-profit tax exempt organizations.  Also, the claims have 
expanded to small employers and plans, including plans with fewer than 1,000 participants 
and less than $100 million in assets. 
 
The expanding scope and number of these claims have created uncertainty and anxiety 
among many retirement plan fiduciaries.  And also among insurance providers.  Claims can 
result in very high settlement amounts, and are extremely expensive to defend.  As a result, 
the excessive fee case trend has complicated the process of obtaining fiduciary liability 
insurance by many retirement plans.  Fiduciary liability providers have increased the cost of 
the coverage, as well as the deductible amounts, or other plan sponsor requirements.  As 
long as the excessive fee case trend continues, the increased costs of fiduciary liability 
insurance will, as well. 
 
As with any potential fiduciary exposure, the best defense to an excessive fee claim is 
following a prudent process in selecting and monitoring all plan investments and service 
providers.  Each and every option in the plan’s investment line-up, as well as each and every 
service provider, must be prudent on a stand-alone basis from an ERISA fiduciary 
perspective.  Documenting the process and all decisions can be a crucial part of every 
fiduciary claim defense. 
 

X. State Based Retirement Programs.  CalSavers is a California state run retirement program.  
CalSavers generally requires California employers to automatically enroll their employees in 
the program, withhold funds from employee paychecks, and remit those payroll deductions 
to an IRA administered by the state.  Employers with fewer than 5 employees are exempt.  
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Employers that sponsor a retirement plan for their employees are also exempt. 
 
Over a dozen states have adopted a similar state run program for employers that do not 
sponsor their own retirement plan.  Additionally, many other states have legislation 
proposed that would establish a similar program.  The goal of the state run programs is to 
offer a retirement savings vehicle to employees whose employer does not sponsor a 
retirement plan, particularly for employees who work for smaller employers. 
 
In Howard Jarvis Taxpayers Ass’n v. Cal. Secure Choice Ret. Sav. Program (997 F.3d 848 (9th 
Cir. 2021)), the plaintiff taxpayer association claimed that CalSavers is preempted by ERISA, 
and requested that the program be struck down.  The trial court dismissed the claim, and 
the 9th Circuit Court of Appeals affirmed in 2021.  Plaintiffs appealed to the Supreme Court, 
but the court declined to hear the case.  The refusal to take up the case indicates that state 
run retirement programs like CalSavers will continue to be with us for a while, and will likely 
proliferate. 
 
https://cdn.ca9.uscourts.gov/datastore/opinions/2021/05/06/20-15591.pdf 

 
XI. Securing a Strong Retirement Act of 2021 (“SECURE Act 2.0”) – Proposed.  On March 29, 

2022, the House of Representatives approved an updated version of SECURE 2.0.  The House 
demonstrated overwhelming bipartisan support of the Act, passing it in a 414-5 vote. 
 
https://www.congress.gov/bill/117th-congress/house-bill/2954/text 
 
Some of the most significant provisions in the House passed bill include: 
 
A. Expanding automatic enrollment.  SECURE 2.0 would require all newly established 

401(k) and 403(b) plans to have an eligible automatic contribution arrangement 
(“EACA”).  For employees that do not make an affirmative election, the initial automatic 
enrollment default rate must be at least 3 percent but no more than 10 percent.  The 
default rate must be increased each year by 1 percent until it reaches at least 10 percent 
(but not more than 15%).  Participants must be given the opportunity to withdraw the 
automatic deferrals within a certain period.  The requirement will not apply to existing 
401(k) and 403(b) plans.  Nor would it apply to SIMPLE plans.  The Act also contains 
exceptions for businesses with 10 or fewer employees, new companies that have been 
in business for less than 3 years, church plans and governmental plans.  The automatic 
enrollment requirement would apply only for plan years beginning in 2024. 
 

B. Revision of the Employee Plans Compliance Resolution System.  SECURE 2.0 would 
expand the EPCRS to allow plans to self-correct virtually any operational error, 
regardless of how long ago the error occurred (unless the IRS catches an uncorrected 

https://cdn.ca9.uscourts.gov/datastore/opinions/2021/05/06/20-15591.pdf
https://www.congress.gov/bill/117th-congress/house-bill/2954/text
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error during an audit). 
 

C. Permit matching contributions on student loan payments.  SECURE 2.0 would permit a 
plan sponsor to make matching contributions to a 401(k) plan, 403(b) plan, SIMPLE IRA 
or governmental 457(b) plan based on the participant’s repayment of student debt. 
 

D. Higher catch-up contribution for participants at age 62.  SECURE 2.0 would increase 
catch up limits to $10,000 (indexed for inflation) for participants who have attained age 
62, but not age 65. 
 

E. Increase in required distribution beginning date age.  SECURE 2.0 would increase the 
required beginning date, through a number of phases, until it reaches age 75 in 2033. 
 

F. Reduction in eligibility requirement for long-term, part-time workers.  SECURE 2.0 
allows long-term, part-time workers to defer after working two consecutive years with 
500 hours (reduced from three consecutive years). 
 

G. Roth contributions for SIMPLE IRAs and SEPs.  SECURE 2.0 would allow participants in 
SIMPLE IRA plans or SEPs to elect to have all contributions made to a Roth IRA, as 
opposed to a pre-tax IRA. 
 

H. Roth contributions for catch-up deferrals.  Under SECURE 2.0, any 401(k) plan, 403(b) 
plan or governmental 457(b) plan that permits participants to make catch-up 
contributions must require such contributions to be designated Roth contributions.  This 
rule would not apply to SIMPLE IRA plans or SEP plans. 
 

I. Roth option for employer matching contributions.  Under SECURE 2.0, plans may permit 
an employee to designate matching contributions as designated Roth contributions.   As 
with any Roth contribution, participants must include an employer matching 
contribution that is a designated Roth contribution in their taxable gross income. 
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