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This material was prepared for ISCEBS’s sole and exclusive use and on the basis agreed with you. It was not prepared 
for use by any other party and may not address their needs, concerns or objectives. This material should not be 
disclosed or distributed to any third-party other than as agreed with you in writing. We do not assume any 
responsibility or accept any duty of care or liability to any third-party who may obtain a copy of this material and any 
reliance placed by such party on it is entirely at their own risk.

Disclaimer
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• Areas in your current process to revisit to ensure 
timely and accurate forms

• The role letter 226J (Employer Shared 
Responsibility Payment) may play in accuracy-
related penalties

• Summary chart of various deadlines and possible 
penalties

Key Takeaways
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Quick History
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Employer Shared Responsibility Provisions

Two types of penalties associated with the 
Employer Shared Responsibility Provisions (ESRP):

4980H(a)—penalty A, the “awful” 
penalty since it is a per employee 

per month penalty and applies to every 
full-time employee in the EIN if at least 

one individual received a 
Premium Tax Credit (PTC).

$2,750 annual / $229.17 monthly for 
Tax Year (TY) 2022 Forms

4980H(b)—penalty B, the “bad” penalty.  
It only applies to the employees that 
received the PTC, so a much smaller 

number of employees.

$4,120 annual / $343.33 monthly for 
Tax Year (TY) 2022 Forms
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ACA Journey

2015 2016 2017 2018 2019 2020 2021 2022

• First year of 
mandatory 
reporting

• First 226J 
letters issued 
for 2015 
reporting 
year

• Repeal and 
replace 
activity in 
Congress

• Tax Cuts 
and Jobs Act 
passed 
dropping 
individual 
mandate 
penalty to $0 
effective 
2019

• Employer 
mandate 
threshold 
increases 
from 70% 
to 95%

• Final year with 
individual 
mandate 
penalty > $0

• Court case filed 
in Texas 
challenging 
constitutionality 
of ACA, judge 
rules it is 
unconstitutional

• State activity 
(NJ and DC 
individual 
mandate 
penalties and 
reporting take 
effect)

• Fifth Circuit 
rules that 
individual 
mandate is 
unconstitutional

• VT, RI and 
CA 
implement 
individual 
mandates 
and 
reporting

• Supreme 
Court rules 
to uphold 
ACA

• American 
Rescue Plan 
Act passed 
impacting 
reporting

• First year of 
potential 
accuracy 
related 
penalties

• Furnishing 
deadline 
extended 30 
days
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• Good faith—A term used to signify that accuracy-related penalties were waived 
if the employer showed good faith effort in timely furnishing and filing Forms 
1094-C and 1095-C

• Timely furnishing—Form 1095-C must be postmarked by the applicable 
deadline. 

– Be aware that some states have different deadlines than the IRS
• Timely filing—Transmit Forms 1094-C and 1095-C by the applicable deadline.

– Be aware that some states have different deadlines than the IRS
• Extensions—

– The IRS and states have extended furnishing and filing deadlines in years’ past. There 
is no guarantee that these extensions will continue so plan to meet the statutory 
deadlines each year.

– Form 8809 can be filed to extend the IRS transmission deadline by 30 days. This does 
not extend any state deadlines.

Definitions
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Deadlines
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• Each year, the IRS has extended the furnishing deadline by 30 days.
• In late 2021, the IRS proposed making this 30-day extension permanent.
• In many years, that means the deadline for furnishing Forms to individuals 

will be March 2.
– Can you take advantage of this extended deadline?
– Will it lead to more accurate Forms or procrastination?

• Be aware of state deadlines that are unchanged by this proposed rule. 
– If you have individuals in those states, can you take advantage of the extended 

deadline?  
– Do you split your groups and furnish Forms for those states by one deadline and 

the rest of your Forms by the IRS deadline?

Furnishing Deadline
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• Most employers print and mail Forms to individuals to satisfy the 
furnishing requirements.

• There are alternative methods for furnishing Forms approved by the 
IRS:

– Deliver electronically: only available if employees actively elect to receive their 
Forms electronically.

– Part-time and non-employees enrolled in self-insured coverage: employer can 
post a “clear and conspicuous” notice on their website stating how individuals 
can receive a copy of their Form.

Alternate Furnishing Methods
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• The proposed 30-day furnishing extension does not apply to the 
deadline for filing Forms with the IRS, March 31.

• A 30-day extension to the filing deadline can be obtained by 
submitting Form 8809 to the IRS prior to March 31.

• Like the furnishing extension, an extension to file granted by the IRS 
does not extend any applicable state deadlines.

Filing Deadline
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Jurisdiction Furnishment date Late furnishment 
penalty Filing date Late filing penalty Comments

California January 31, 2022 None
March 31, 2022

(to the CA Franchise 
Tax Board)

$50 No penalty applies if the return is filed on or before 
May 31, 2022.

District of 
Columbia March 2, 2022 None

April 30, 2022
(to the DC Office of 
Tax and Revenue)

None
The furnishing deadline follows the IRS deadline; 
the filing deadline is 30 days after IRS due date, 
including extensions.

New Jersey March 2, 2022 None
March 31, 2022

(to the NJ Dept. of the 
Treasury)

None

Rhode Island January 31, 2022
Penalties reviewed 
and assessed on a 
case-by-case basis

March 31, 2022
(to the RI Div. of Taxation)

Penalties reviewed 
and assessed on a 
case-by-case basis

Vermont N/A N/A N/A N/A
Furnishing Form 1095-C per IRS requirements 
satisfies Vermont reporting; no additional filing is 
required.

Massachusetts
January 31, 2022 
(Form 1099-HC to 

employees)
$50 per individual

March 31, 2022
(Form 1099-HC to the MA 

Dept. of Revenue)
None

State Form 1099-HC is used instead of IRS Forms 
1094-C and 1095-C. Insurance carriers typically 
furnish Form 1099-HC to individuals enrolled in 
coverage and transmit those forms to the state.

State Deadline Reminders
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Extension Employer Considerations

More time to 
be accurate

Reduced time to update 
information prior to 

transmitting to the IRS 
and states (usually have 

employees point out errors 
once they see the Forms)

Employees in states with 
individual mandates may 

“need” their Forms for state 
tax filing

Conflicts with 
state 

requirements
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Family Glitch
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• ACA Premium Tax Credits (PTC) are available to 
individuals who are not offered affordable 
coverage

• The affordability threshold is 9.5% of household 
income, adjusted annually (9.61% in 2022)

• Currently, family coverage is considered 
affordable under the ACA as long as self-only 
coverage meets the affordability definition

Family Glitch Background
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• In proposed regulations REG-114339-21, the IRS would change 
eligibility for a PTC to be based on the cost of covering the 
employee and covered family members, not just self-only coverage.

• This would close the “family glitch” and allow family members to still 
qualify for a PTC if the self-only coverage was affordable but the 
family coverage was not.

• This would NOT change the employer’s affordability safe harbors 
which would still be based on self-only coverage.

• You could see family members qualify for a PTC (due to an 
unaffordable offer of family coverage) while the employee does not 
(due to an affordable self-only offer of coverage).

• Will this change Form 1095-C reporting?

Family Glitch Proposed Change
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Family Glitch Employer Considerations

No change to 
ESRP 

What will this do to group 
enrollment? Employee 

stays on employer plan, 
but spouse and kids go to 
the Marketplace? Is that 

good or bad?Unknown if there would be 
changes to the reporting 
requirements—how else 

will IRS be able to validate 
PTC without additional data 

from employers?
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Accuracy Matters
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• For the first six years of ACA reporting, as long as you 
made a good faith effort to comply with reporting 
requirements, the IRS would not assess accuracy-related 
penalties.

• Notice 2020-76 from the IRS announced that 2020 
would be the final year with “good faith” relief from 
accuracy related penalties.

• Forms for tax year 2021 are the first that could be 
subject to accuracy-related penalties.

Accuracy Matters
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Avoid the Common Errors

Failure to use code on Line 16 Form 1095-C

• IRS commented early that a code was not required for Line 16
• However, IRS will flag a potential penalty when no code on Line 16 for a month 

If employer reports no coverage offered (Code 1H on Line 14) and no code on Line 16, 
IRS views employee as full-time and improperly denied coverage even though one of 
the following codes could apply on Line 16:

• Employee was not employed that month (Code 2A)
• Employee was not full-time the entire month (Code 2B), or
• Employee was new hire in waiting period that month (Code 2D)

If employer offered coverage (using one of the codes on Line 14) and employee waived 
coverage and no code on Line 16, IRS views employee as not being offered affordable 
coverage even though employer’s coverage met:

• W-2 safe harbor (Code 2F)
• Federal poverty line safe harbor (Code 2G), or
• Rate of pay safe harbor (Code 2H)

There is no Line 16 code for “waive coverage”. Use one of the applicable codes above if 
the employee waived coverage.

Understanding frequent employer ACA reporting mistakes
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Avoid the Common Errors (continued)

Leaving a month blank on Form 1095-C

• IRS assumes that employee is full-time that month and not offered qualifying coverage

Providing inconsistent information with codes used on Form 1095-C, Lines 
14 and 16

• For example, using Code 1A on Line 14 (qualifying offer based on federal poverty line safe harbor) and Code 2F on 
Line 16 (indicating W-2 safe harbor)

Checking “no” (instead of “yes”) on Form 1094-C, Part III, Column (a)

• Indicates that employer did not meet 95% offer of coverage standard

Understanding frequent employer ACA reporting mistakes
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Avoid the Common Errors (continued)

Failing to separately report small subsidiaries (under 50 full-time employees)

• Each subsidiary in ALE aggregated group (controlled group with 50 or more full-time employees) must do separate 
ACA reporting

• Regardless of whether subsidiary has 5 or 500 FTEs

Misapplying look-back measurement process or misidentifying full-time employees

• Results in improper reporting of FTE status

Understanding frequent employer ACA reporting mistakes
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• Employers may receive the following notices 
informing them of proposed ACA reporting 
penalties:
– Letter 226J: Most common, identifies issues with 

4980H(a) and 4980H(b) compliance
– Notice 972CG: Not aware of any being issued specific 

to ACA reporting yet; used for missing deadlines, 
Name-TIN mismatch, and accuracy-related penalties

Penalty Notices
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Letter 226J Timeline

Letter 226J –
IRS notice
assessing

employer penalty

Employer response –
30 days from date of 

226J to respond

IRS response – will 
agree or disagree 

with employer 
response

Employer response 
Part II – can submit 

additional explanation

Employer response 
Part III – if 

necessary, the 
employer can

submit additional 
information or
make payment

IRS response Part 
II – eventually 

will issue CP220J 
(demand for 
payment) or 
Letter 227 
(possible 

resolution)
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226J Response and 
Accuracy-Related Penalties

Will the IRS turn around and issue 
accuracy-related penalties when 
submitting corrected information 

in response to Letter 226J?
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IRS Penalties for TY 2022 Reporting

Separate Penalties

• IRC Section 6721 – failure to file timely correct or complete form with IRS
• IRC Section 6722 – failure to furnish timely correct or complete employee statements

Amount of Penalty

• $290 per IRS return or employee statement up to maximum of $3,532,500 per calendar year
• $580 per IRS return or employee statement if failure due to intentional disregard of filing of furnishing 

requirement – no maximum penalty

Reduction of Penalty

• Reduced to $50 per form of statement and maximum of $588,500/calendar year if corrected within 30 days 
after deadline

• Reduced to $110 per form or statement and maximum of $1,766,000/calendar year if corrected by August 1 of 
the calendar year of the deadline

• Lesser penalties for companies with <$5 million gross receipts

10A-26



De Minimis Rule

• No penalty imposed if:
• Number of erroneous forms or statements (as applicable) does not exceed the greater of 10 or ½% of the 

required number of forms or statements

IRC Sec 6724 Waiver

• No penalty imposed if failure due to reasonable cause and not due to willful neglect

Good Faith

• No longer applies after Tax Year 2021 reporting

IRS Penalties for TY 2022 Reporting 
(continued)
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ACA Reporting Enforcement
IRS enforcing the ACA information reporting requirements

Triggered

• Applicable large employer (ALE) who filed Forms 1094-C and 1095-C with the IRS past the original due date
• Penalties being issued for Name – TIN mismatches

Penalty assessment period

• Similar to Letter 226J, notices will be issued after the IRS has completed processing the information returns so they could show up a few years after Forms are 
filed

45 days to respond to notice/no extension if seeking penalty reduction

• Total agreement – check box A if in full agreement with penalty
• Partial disagreement – check box B
• Total disagreement – check box C
• If Box B or C is checked, employer submits a signed statement and includes supporting documents to explain disagreement with proposed penalty by showing 

“reasonable cause” for missed deadline

Options for receiving reduced penalty

• If IRS shows an incorrect filing date in the notice, may be able to correct the filing date
• If Form 1095-C count was overstated by the employer, may be able to provide corrected count
• If the IRS information is correct, may be able to argue reasonable cause that establishes

• Significant mitigating factors or failure arose from events beyond employer’s control, and
• Employer acted in reasonable manner both before and after failure occurred

IRS Notice 972CG
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ACA Reporting Enforcement

Triggered – when IRS receives an ACA reporting form it cannot process

Examples of reporting errors that could trigger a Letter 1865C include a typo in the employer’s name or EIN, a misprint 
on the form where information does not appear in the proper box, or the font being too small

An employer only has 30 days from the date of the letter to submit a corrected form

An IRS Letter 1865C typically provides limited information about the error. If using a reporting vendor, check with the 
vendor to see if the vendor can identify the issue and correct the return

If not enough time to correct or otherwise need help identifying the error, contact the IRS to get an extension and 
possibly more information, using either the phone number provided on the reporting form or (if the phone number is 
busy) write to the IRS

IRS Letter 1865C
IRS enforcing the ACA information reporting requirements
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What Now? 
Information gathering and decision-making

Name and SSN (or DOB if SSN not 
available or not have SSN) of each 
covered individual, including 
employees (FTEs and non-FTEs), 
spouses and dependents

If SSN not available, make the 
required 3 requests for SSN as 
described on the next slide

Each calendar month that individual 
was covered by employer’s plan

Self-funded ALEs
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Name-Tax Identification Number (TIN)

• The name and Taxpayer Identification Number (TIN) or Social Security Number (SSN) of each reported individual is 
required for Form 1095-C.  For employees, TIN/SSN is required.

Reasonableness Attempts Terminations
The date of birth may be used instead 
of the SSN if the covered individual 
has no SSN or the employer is unable 
to obtain it after making “reasonable 
efforts”

What are “reasonable efforts”? Three 
times:
• 1st at individual’s first enrollment
• 2nd at a reasonable time after first 

request
• 3rd required by 12/31 of the 

following year

SSN request not required from 
individual whose coverage is 
terminated

Does the employer have to request an SSN?

10A-31



• Vendors cannot “relieve” the employer’s ESR 
obligations; if the vendor fails, the employer is 
on the hook

• Vendor agreements should contemplate 
damages if the vendor fails to perform

• Be wary of multi-year contracts at the outset
• HIPAA’s Privacy & Security Rules are often 

implicated by ACA functions—A BAA, MOU or 
confidentiality agreement should generally 
outline privacy obligations

Vendors Carry the Risk . . . Not!
The employer of record must satisfy the Employer Shared Responsibility (ESR) 
obligations
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Employer Considerations—Quality/Accuracy

What review 
processes are you 
using when ACA 

Forms are produced 
to ensure they are 

accurate?

What is your process for 
collecting and validating 
employee and dependent 

SSNs?

Are you monitoring hours 
worked, ACA full time/not 

full-time status and benefits 
eligibility?

Do you review 
Forms during 

the year?
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Appendix
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The Employer Mandate and Employer 
Penalties—Reporting Year 2022
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Section 4980H Penalty Amounts

ESRP Penalty Annual Amounts

2015 2016 2017 2018 2019 2020 2021 2022

4980H(a) $2,080 $2,160 $2,260 $2,320 $2,500 $2,570 $2,700 $2,750 

Monthly $    173.33 $    180.00 $    188.33 $    193.33 $    208.33 $   214.17 $   225.00 $   229.17 

4980H(b) $3,120 $3,240 $3,390 $3,480 $3,750 $3,860 $4,060 $4,120 

Monthly $    260.00 $    270.00 $    282.50 $    290.00 $    312.50 $    321.67 $   338.33 $   343.33 
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• Accuracy-related penalties are assessed based on when the form was corrected. For CY 2020 
forms filed in 2021, the penalties are:

– If corrected within 30 days, $50 per form ($565,000 entity maximum)
– If corrected 31 days after, through August 1, $110 per form ($1,696,000 entity maximum)
– If corrected after August 1 or not at all, $280 per form ($3,392,000 entity maximum)
– If intentional disregard to not correct, $560 per form (no entity maximum)

• For CY 2021 forms filed in 2022, there is an increase in the limits and the per-form amount for 
intentional disregard, as follows: 

– If corrected within 30 days, $50 per form ($571,000 entity maximum)
– If corrected 31 days after, through August 1, $110 per form ($1,713,000 entity maximum)
– If corrected after August 1 or not at all, $280 per form ($3,426,000 entity maximum)
– If intentional disregard to not correct, $570 per form (no entity maximum)

Accuracy-related penalty maximums are based on gross receipts. Maximum penalties shown above 
are for large entities, gross receipts more than $5m. Lesser dollar caps are applicable to businesses 
with gross receipts of $5m or less.

Accuracy-Related Penalties
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Three reminders!
1. Session evaluation is available

– On the conference app
– Online at www.iscebs.org/2022symp

2. CEBS designees—Be sure to report your 
Compliance credit.

• Turn in a white ticket as you leave the room.
OR

• Report this session individually at 
www.ifebp.org/myprofile

3. CE credit for other professions (green slip) must 
be turned in as you leave the room.

Thank You!

www.ifebp.org/myprofile

www.iscebs.org/2022symp
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