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MHPAEA Background
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Mental Health and Substance Use Disorder (SUD) 
by the Numbers

Source: https://www.samhsa.gov/data/report/dr-elinore-f-mccance-katz-webcast-slides-national-survey-drug-use-and-health-2018

3.7%
9.2M People
18+ had BOTH 
an SUD and a 
mental illness

19.1%
47.6M People

aged 18 or older 
had a mental illness

7.8%
19.3M People 

aged 18 or older had a 
substance use disorder

Among those with an SUD:
3 in 8, 38.3% or 7.4M, struggled with illicit drugs
3 in 4, 74.5% or 14.4M, struggled with alcohol use
1 in 8, 12.9M or 2.5M, struggled with illicit drugs and alcohol

Among those with a mental illness, 1 in 4, 
23.9% or 11.4M, had a serious mental illness

In 2018, 57.8M Americans had a mental and/or substance abuse disorder.
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COVID‐19 has had a Negative Impact on 
Mental Well‐Being

Average Share of Adults Reporting Symptoms of Anxiety Disorder and/or 
Depressive Disorder, January‐June 2019 vs. Jan 2021

11.0%

41.1%

Jan- Jun 2019 (NHIS January 2021 
(Household Pulse Survey)
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Pre‐CAA
DOL Parity Oversight 
 Targeted parity enforcement 

announced in DOL 2018 and 
2020 Reports to Congress

 127 FY 2020 investigations 
involved MHPAEA; EBSA 
obtained corrections impacting 
29,000 individuals

Sample citations

• Restrictions on residential treatment 
for substance use disorders

• Impermissible annual limit

• Overly restrictive outpatient visit limits 

• More restrictive financial requirements 

• Lack of out-of-network coverage for 
MH/SUD

• Overly stringent precertification 
requirements

• Autism coverage under review
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Why MH/SUD Benefits Have Long Term 
Impact
$6 Trillion is the projected annual global cost of mental health disorders 
in 2030 — more than the combined cost of diabetes and cancer.
Key impacts include:
 Higher health care costs associated with increased utilization and 

poor medication adherence

 Impact on workforce morale and productivity

 Lost earnings

 Higher costs associated with premature death and disability

Source: Time Special Edition 9/11/19 citing Anxiety and Depression Association of America; 
National Institute of Mental Health; World Economic Forum; National Alliance on Mental Illness
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 MHPAEA requires parity between medical/surgical 
(med/surg) benefits and mental health (MH) and substance 
use disorder (SUD) benefits 

 Regulations set out parity standards in the following areas:
– Quantitative parity analysis (financial requirements and 

treatment limits)
– Parity with respect to nonquantitative treatment limits (e.g., 

medical management)
– Certain designs specifically prohibited (e.g., separate 

deductibles or out-of-pocket limits)

 No requirement to provide MH or SUD coverage (but IF 
covered, must cover in every classification where med/surg 
services are provided)

Mental Health Parity & Addiction 
Equity Act (MHPAEA)—Overview of 
Final Regulations
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General Rule: Parity in NQTLs

Imposing a non-quantitative 
treatment limit on mental 
health/substance use disorder 
benefits unless pocesses, 
strategies, evidentiary 
standards or other factors 
used to apply it to MH/SUD
are comparable and not 
more stringently applied
than standards used for 
med/surg

GHPs (and 
health 

insurance 
issuers) 

prohibited from:

Compare within each classification.
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Examples of NQTLs

 Prior authorization or ongoing authorization 
requirements 

 Concurrent review standards

 Formulary design for prescription drugs

 Standards for provider admission to participate in a 
network, including reimbursement rates

 Refusal to pay for higher-cost therapies until it can 
be shown that a lower-cost therapy is not effective 
(also known as “fail-first” policies or “step therapy” 
protocols)

 Exclusions of specific treatments for certain conditions
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Federal Enforcement Has Been a Priority

 Targeted parity enforcement described in DOL 2020 Report to 
Congress https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/mental-health-
parity/dol-report-to-congress-parity-partnerships-working-together.pdf

 Fiscal Year 2020 Enforcement Report highlights ongoing oversight 
https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/mental-health-and-substance-use-
disorder-parity

 DOL published an updated 2020 MHPAEA Self-Compliance Tool 
https://www.dol.gov/agencies/ebsa/at-a-glance

9A-11



Amendments to MHPAEA
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Strengthening Parity 
in MH/SUD Benefits
 Signed into law on December 27, 2020

 Requires group health plans to perform and 
document comparative analyses of the 
design and application of nonquantitative
treatment limitations (NQTLs)

 Plans must be prepared to make these 
comparative analyses available to the 
Departments of Labor and/or Health and 
Human Services upon request beginning 45 
days after the date of enactment (February 
10, 2021) 
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Strengthening Parity in 
MH/SUD Benefits
The new amendments also include 
requirements related to:
• Updated compliance program guidance

• An approach to corrective action

• Annual reporting by the Departments 
regarding noncompliance

• Guidance regarding participant and 
beneficiary complaints

• Promotion of Federal and State 
information sharing
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Strengthening Parity in MH/SUD Benefits

 Plans will need to work with benefit administrators to gather information 
so that the NQTL comparative analyses can be performed and 
documented

 Plans must consider getting the information collection and analysis 
underway to advance good faith compliance with the new statutory 
requirements

 DOL, HHS, and Treasury issued initial guidance regarding the new 
requirements on April 2, 2021 under FAQ Set 45

Additional guidance is expected. Once issued, a plan may need to do work 
to comply with any specific requirements provided by the agencies.
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FAQ Set 45 NQTL Comparative 
Analysis Clarifications

The Departments clarify that a general 
statement of compliance, coupled with 
a conclusory reference to broadly stated 
processes, strategies, evidentiary standards 
or other factors related to NQTLs is 
insufficient to fulfill the new comparative 
analysis requirement. 
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FAQ Set 45 NQTL Comparative 
Analysis Clarifications

The Departments point to the DOL’s 
MHPAEA Self-Compliance Tool as a 
source of guidance related to 
requirements for NQTLs, including a 
process for analyzing whether a 
particular NQTL 
meets those requirements.
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Tips to Avoid as Insufficient 
Comparative Analysis
The FAQs provide examples of reasons why the Departments might 
conclude that documentation of comparative analyses of NQTLs is 
insufficiently specific and detailed. 

 Production of a large volume of documents without a clear 
explanation of how and why each document is relevant to 
the comparative analysis

 Conclusory or generalized statements, including mere 
recitations of the legal standard, without specific 
supporting evidence and detailed explanations

 Identification of processes, strategies, sources and 
factors without the required or clear and 
detailed comparative analysis
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Tips to Avoid as Insufficient 
Comparative Analysis
 Identification of factors, evidentiary standards, and strategies 

without a clear explanation of how they were defined and 
applied in practice 

 Reference to factors and evidentiary standards that were 
defined or applied in a quantitative manner, without the 
precise definitions, data, and information necessary to 
assess their development or application

 Analysis that is outdated due to the passage of time, 
a change in plan structure, or for any other reason 
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Supporting Information

In addition, the Departments clarify that plan sponsors should be 
prepared to make available documents that support the analysis and 
conclusions of their NQTL comparative analyses. 

For example, they note:
If comparative analyses reference studies, testing, claims data, 
reports, or other considerations in defining or applying factors (such 
as meeting minutes or reports showing how those considerations 
were applied), then the plan or issuer should be prepared to provide 
copies of all those items.
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Requests and Complaints

A participant, beneficiary or enrollee (or their authorized 
representative) or a state regulator, may request an NQTL
comparative analysis.
The Departments note that in the instance of a specific complaint, they 
may request information related to the NQTL in question, such as the 
comparative analysis related to prior authorization. However, the 
Departments remind plan sponsors that, under the amendments to 
MHPAEA, the DOL or HHS may also request NQTL comparative 
analyses in any instance deemed appropriate.
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Design and Administrator 
Changes, Why Now? 

MH/SUD benefit innovations (and 
management) can still be implemented 
to modernize and improve behavioral 
health benefit offerings.
Plans may consider making changes 
before building in a compliance 
summary. Ensure changes comply with 
MHPAEA.
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Where the Importance of Compliance and 
Clinical Best Practices Converge
 This is a time to have plan benefits reviewed for clinical best practices and to 

modernize behavioral health benefit offerings 

 Plans can take this opportunity to build in benefits that are missing and to add or 
eliminate medical management of plan benefits to align with industry standards and 
best practice, while complying with the law 

 If a plan has been contemplating changes to a plan network or benefits 
administrator, now is the time to put those services out to bid and evaluate who can 
offer the best support to the plan  

 Ideally, a compliance analysis can be developed based on a plan design that has 
been reviewed for clinical efficacy
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What to Expect from the 
Federal Departments
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More Guidance on the Horizon

Congress directs the departments to issue 
guidance to include: 
 Clarifying information and illustrative examples 

of methods that group health plans may use 
for disclosing information 

 Illustrative examples of methods that plans 
may use to provide any participants, 
beneficiaries, contracting providers, or 
authorized representative, as applicable, with 
documents containing information that plans 
are required to disclose
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More Guidance on the Horizon

Congress directs the departments to issue 
guidance to include: 
 Information that illustrates the comparative 

nature of the requirements 

 Guidance regarding the process and timeline 
to file complaints of regarding a plan being in 
violation MHPAEA.

The Departments plan to reach out to stakeholders to 
determine what additional guidance may be needed. 
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Enforcement Priorities

 The FAQs do not provide an exhaustive list of NQTLs regarding 
which the Departments may request the comparative analysis 
and reinforce the need to perform and document comparative 
analyses for all NQTLs imposed. 

 In the near term, the DOL indicates that it expects to focus 
its enforcement efforts on:
– Prior authorization requirements
– Concurrent review requirements
– Standards for provider admission to participate in a network

(including reimbursement rates)
– Out-of-network reimbursement rates

9A-27



DOL/HHS Collection of NQTLAnalyses

 The Act permits the DOL and HHS to request these analyses in any 
circumstances the department finds appropriate. 

 It requires the departments to collect them in instances of potential 
noncompliance or complaints regarding noncompliance. 

 The departments are required to collect at least 20 NQTL analyses 
per year.
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Targeted Enforcement Activities

 Distinct process managed differently than routine audits

 Extremely short timeframes for response (7-14 days)

 Limited time to supplement response

 Requests for extensions denied

 Findings of noncompliance issued rapidly

 Approach to finding sufficient corrective actions unclear
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Failure to Comply

The FAQs emphasize the consequences of failure to satisfy 
the comparative analysis requirements. 

 The plan or issuer must submit additional comparative 
analyses that demonstrate compliance not later than 45 
days after the initial determination of noncompliance.

 Following the 45-day corrective action period, if the 
Departments make a final determination that the plan or 
issuer is still not in compliance, the plan will then have 
seven days to notify covered individuals that the plan is 
not in compliance. 
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DOL MHPAEA Report to Congress

The report, 2022 MHPAEA Report to Congress: Realizing Parity, Reducing Stigma, and Raising 
Awareness, emphasizes the Departments’ continued focus on ensuring access to MH/SUD 
benefits and compliance with MHPAEA. The Departments provided examples of the changes their 
investigations resulted in, including:
 The elimination of exclusions for applied behavioral therapy to treat autism
 The removal of exclusions for medication-assisted treatment for opioid use disorder
 The elimination of certain impermissible nutrition counseling exclusions that were applied more 

restrictively to MH conditions than to medical/surgical conditions
 The correction of restrictive claims processes related to urine drug testing for SUD
 The removal of blanket prior authorization requirements on outpatient MH and SUD benefits
 The correction of impermissible exclusions and limitations related to residential treatment
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DOL MHPAEA Report to Congress

 DOL issued 156 letters requesting comparative analyses for 216 NQTLs

 The Centers for Medicare & Medicaid Services (CMS) issued 15 letters

 The Departments stated that none of the comparative analyses received by the Departments 
contained sufficient information upon initial receipt. 

 The Departments call for Congressional action to enhance MHPAEA and MH/SUD enforcement. 
Specifically, the Departments request:
o Civil monetary penalties
o Direct enforcement authority with respect to third-party benefit administrators
o Extension of flexibilities that allow for expanded access to telehealth
o Amendments to MHPAEA to promote uniformity and objectivity in defining MH and SUD benefits
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DOL MHPAEA FY 2021 Fact Sheet

EBSA and CMS investigated MHPAEA violations in these categories:

 Annual dollar limits
 Aggregate lifetime dollar limits
 Benefits in all classifications described in the MHPAEA final regulations
 Financial requirements (i.e., deductibles, copayments, coinsurance or out-of-pocket maximums)
 Quantitative treatment limitations (QTLs) and NQTLs
 Cumulative financial requirements and QTLs
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Next Steps for 
Plan Sponsors
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What can plans do now?

Become familiar with the requirements.

 Segal has posted information about the new rule 
and FAQs. Become familiar with the new 
requirements.
https://www.segalco.com/consulting-insights/new-
law-strengthens-parity-for-mental-health-and-sud

https://www.segalco.com/consulting-insights/feds-
emphasize-new-mhpaea-compliance-expectations

9A-35



What can plans do now?

Consider and implement any desired MH/SUD benefit design changes:

 When appropriate, solicit and review bids for a replacement network 
provider or benefits administrator. Probe compliance support 
capabilities in the selection process. Identify the new service provider 
and begin compliance efforts as part of the implementation process.

 Ensure outdated plans terms are eliminated in writing and operation.

 Incorporate benefit improvements, including updating medical 
management practices according to current industry standards.
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What can plans do now?

 Develop an approach to good faith compliance with the statute.
– Determine a plan to begin to collect and document relevant information. 

This will most commonly include coordination with benefit administrators (both 
medical and pharmacy) to help review the plan’s NQTL compliance as written 
and in operation.

– Plan sponsors should anticipate that some compliance issues may be identified 
and need to be resolved.

 Watch for forthcoming guidance. 
– This may include additional FAQs, regulatory guidance, updates to the 

DOL self-compliance tool, and/or other clarifying information that may be 
published by the Departments.
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What can plans do now?

Plans that receive participant complaints 
should work diligently to resolve those 
complaints before they advance to a 
complaint to a DOL or HHS.

– Complaints may trigger a request for the NQTL
comparative analysis

– Complaints may trigger a comprehensive Federal 
audit for parity compliance OR a comprehensive 
audit for health plan compliance with applicable 
Federal law under ERISA or the Public Health 
Service Act, including compliance with the ACA 
and other applicable laws
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Thank You!

Elena Lynett
VP, Senior Consultant
Compliance-Health, National Compliance
elynett@segalco.com
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Three reminders!
1. Session evaluation is available

– On the conference app
– Online at www.iscebs.org/2022symp

2. CEBS designees—Be sure to report your 
Compliance credit.

• Turn in a white ticket as you leave the room.
OR

• Report this session individually at 
www.ifebp.org/myprofile

3. CE credit for other professions (green slip) must 
be turned in as you leave the room.

Thank You!

www.ifebp.org/myprofile

www.iscebs.org/2022symp
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